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Supreme Court of the District of Columbia. 


The Maynard Coal Company, plaintiff, 

VS. 

Federal Trade Commission, defendant. 


[ In equity. 


No. 37659. 


United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
at tll f- Clt J °( ^shmgton, in said District, at the times 
L a ^ ter ™ entl p n ed, following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit; 

1 Bill of complaint. 

Filed March 10, 1920. 

In the Supreme Court of the District of Columbia. 

The Maynard Coal Company, plaintiff, vs. Federal Trade Commis- 
sion, defendant. In equity. No. 37659. 

To the Supreme Court of the District of Columbia: 

1. The plaintiff, the Maynard Coal Company, is a corporation organ¬ 
ic?. and existing under and by virtue of the laws of the State of 
Ohio and has its principal office in the city of Columbus, in the 

saicfState ^ ran ^ m> ^ tate Ohio, and is a citizen and resident of 

2. The defendant, the Federal Trade Commission, is a body cor¬ 
porate organized and existing under and by virtue of an act of 
Congress of the United States entitled “An act to create a Federal 

Irade Commission, to define its powers and duties, and for 
2 other purposes approved September 26th, 1914, hereinafter 
referred to as the Federal Trade Commission act, and has its 
principal office in, and is a resident of, the District of Columbia. 

3. Said defendant, the Federal Trade Commission, on or about 
Dec em ber 15, 1919, adopted the following resolution: 

, .Whereas, at a hearing held by the Committee on Appropriations 
of the House of Representatives on August 25th, 1919, the Federal 
Irade Commission was requested to suggest what it might undertake 
to do to reduce the high cost of living, and 
“ Whereas, the commission recommended to the said committee 
that it would be desirable to obtain and publish from time to time 
current information with respect to ‘the production, ownership, 

l 
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manufacture, storage and distribution of foodstuffs, or other neces¬ 
saries, and the products or by-products arising from or in connec¬ 
tion with the preparation and manufacture thereof, together with 
figures of cost and wholesale and retail prices,’ and particularly with 
respect to various basic industries, including coal and steel, and 

“Whereas, the said committee recommended an appropriation of 
$150,000 for the current fiscal year for the said commission in con¬ 
sequence of this recommendation and the same was duly made by 
authority of Congress, and made available on November 4, 1919, now, 
therefore, be it 

“ Resolved , That the Federal Trade Commission by virtue of sec¬ 
tion 6, paragraphs a and b, of the Federal Trade Commission 

3 act, proceed to the collection and publication of such infor¬ 
mation with respect to such basic industries as the said appro¬ 
priation and other funds at its command will permit, and be it further 

“ Resolved , That such action be started as soon as possible with 
respect to the coal industry and the steel industry, including in the 
latter closely related industries such as the iron ore, coke and pig 
iron industries.” 

4. Said defendant, pursuant to the terms of the aforesaid resolu¬ 
tion and for the carrying out of the purposes therein set forth did, 
on or about January 31, 1920, serve upon a large number of corpora¬ 
tions engaged in the mining of coal in the United States, including 
the plaintiff, an order reading as follows, to-wit: 

“The Federal Trade Commission, pursuant to a resolution adopted 
on December 15, 1919, under the powers conferred upon it in section 
6, paragraphs (a) and (b), of the Federal Trade Commission act, 
approved September 26, 1914, and in consideration of a special 
appropriation by Congress for such purposes, requires your company 
to report your monthly costs of production and other data as speci¬ 
fied, in the form prescribed, in the enclosed schedule and instructions 
relating thereto. 

“Said reports, except as to balance sheet, are required monthly 
for each month of the calendar year 1920, and until further notice 
is given you, and are required to be mailed not later than the thir- 

4 tieth day of the month succeeding the month for which the 
report is made; the report as to balance sheet is required as 

of the close of business December 31, 1919, or as of the close of your 
last fiscal year. 

“If mines are operated by you in more than one field or district, 
a separate cost report is required for each field or district. A separate 
cost report may be filed for each mine, if you so elect, provided that 
you file also a composite cost report for each field or district. 

“Your attention is called to the fact that the above mentioned law 
provides penalties for delay or failure in the making of reports to 
the commission, or for making false reports. 

“By direction of the commission. 

“ J. P. Yoder, Secretary .” 

Said order being the order hereinafter referred to as the order which 
the defendant is seeking to enforce against the plaintiff as hereinafter 
more particularly set forth. 

That the documents referred to in said order are as follows: A 
certain prescribed form for the making of the report to the defendant, 
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copy of which is hereto attached marked “Exhibit A’’ and certain 
instructions entitled “Instructions for compiling semi-bituminous 
or sub-bituminous coal or lignite reports on cost, income and 

5 tonnage,” copy of which instructions is hereto attached 
marked “Exhibit B.” 

5. Said defendant did thereafter on, to-wit, March 2, 1920, serve 
upon the plaintiff the following notice: 

“ Notice of default. 

“ To the Maynard Coal Company: 

“Please take notice, that default has been made by you in the 
matter of the requirement by the Federal Trade Commission, under 
and by virtue of the power vested in it by section 6 of an act of 
Congress, entitled ‘An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,’ approved 
September 26, 1914, that you make and file with said commission 
on or before February 29, i920, a certain special report, pursuant to 
notice served on you on the thirty-first dav of January, 1920. 

“You will further take notice, that unless such special report be 
furnished within the time and in the manner prescribed by law, 
steps will be taken to recover the penalty prescribed by section 10 
of said act of September 26, 1914, for such default. 

“Dated at Washington, in the District of Columbia this second 
day of March, A. D. 1920. 

“By the commission. 

“ J. P. Yoder, Secretary .” 

6. Said defendant, in issuing the aforesaid order and requiring the 
report aforesaid, pretends to oe acting under and pursuant to the 

terms of the aforesaid Federal Trade Commission act and to 

6 derive its authority to require the plaintiff to file such report 
solely and exclusively from said act and especially from section 

6, paragraphs (a) and (b) thereof which read as follows, to-wit: 

“Section 6. That the commission shall also have power: 

“ (a) To gather and compile information concerning, and to investi¬ 
gate from time to time the organization, business, conduct, practices, 
and management of any corporation engaged in commerce, excepting 
banks and common carriers subject to the act to regulate commerce, 
and its relation to other corporations and to individuals, associations, 
and partnerships. 

“ (b) To require, by general or special orders, corporations engaged 
in commerce, excepting banks, and common carriers subject to the 
act to regulate commerce, or any class of them, or any of them, 
respectivdy, to file with the commission in such form as tne commis¬ 
sion may prescribe annual or special or both annual and special, 
reports or answers in writing to specific questions, furnishing to the 
commission such information as it may require as to the organization, 
business, conduct, practices, management, and relation to other 
corporations, partnerships and individuals of the respective corpora¬ 
tions filing such reports or answers in writing. Such reports and 
answers shall be made under oath, or otherwise, as the commission 
may prescribe, and shall be filed with the commission within such 
reasonable period as the commission may prescribe, unless additional 
time be granted in any case by the commission.” 


4 FEDERAL TRADE COMMISSION VS. MAYNARD COAL COMPANY. 

7. The plaintiff claims and shows that said defendant, the Federal 

Trade Commission, has no authority or power to require from 

7 the plaintiff the report prescribed in and by said order and 
instructions, and that the plaintiff is not required by law to 

make said report to said commission for the reasons hereinafter set 
forth. 

8. The plaintiff owns and for some years last past has owned and 

^ P ii* i t i ec al mines situated in the counties of 

Meigs, Gallia, and Jackson, in the State of Ohio—said mines having 
a daily capacity of about 2,000 tons. On February 1st, 1920, plain¬ 
tiff acquired and now owns and operated bituminous coal mines, sit¬ 
uated m the county of Perry, State of Kentucky, said mines having 
a daily capacity of approximately 1,500 tons. ‘ The plaintiff is en^ 
gaged in the following business: 

a. The mining of bituminous coal, which consists of extracting the 
coal underground, hoisting it to the surface, and preparing it for 
consumption, all of which is performed and completed wholly within 
the States of Ohio and Kentucky, respectively. 

b. The sale of coal mined in said States of Ohio and Kentucky to 
purchasers located within said States, respectively, and the shipment 
of such coal in intrastate commerce, to destinations within said 
States, respectively. 

c. The sale of coal mined in said States of Ohio and Kentucky to 
purchasers located outside the State in which the coal is mined and 
the shipment of such coal to destinations in such other States. 

9. Of the coal mined by the plaintiff at its mines in Ohio as afore¬ 

said and sold by it during the current fiscal year, and amount- 

8 mg approximately to 225,000 tons of coal, approximately 
. 50 % was shipped by plaintiff to destination within the State 

of Ohio, and 50% was shipped to points outside of said State of Ohio. 
Of the coal mined at the Kentucky mines by plaintiff and its prede¬ 
cessor during the same period amounting to approximately 170,000 
tons, substantially all was shipped to destinations outside the State 
of Kentucky. The plaintiff is advised and therefore avers that it is 
not engaged in commerce within the meaning of that term as used 
and defined in said Federal Trade Commission act in that part of its 
business as above described which consists of (a) the mining of coal 
as aforesaid and (b) the sale of such coal and its shipment in intra¬ 
state commerce to purchasers located in the State where it is mined. 

10. The plaintiff further shows, that said Federal Trade Com¬ 
mission act does not authorize the defendant to require the plaintiff 
to fill out and file the report aforesaid as prescribed in said order 
and the accompanying form and instructions, and in this connec¬ 
tion shows that: 

(a) The said order and the accompanying form and instructions, 
in substance and effect, prescribe the method in which the 

9 plaintiff shall keep its books of account, and the method so 
prescribed differs from the method which the plaintiff now 

uses in keeping said books. Said report prescribed by defendant 
requires that expenditures for labor shall be reported under the 
headingsMaintenance and repairs” and “Other operating labor,” 
and said instructions require that such expenditures shall be charged 
to different accounts depending on whether the labor was employed 
in maintenance and repair work or in the performance of other 
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operating duties. The plaintiff does not now make any such sepa¬ 
ration oi labor expenditures in its bookkeeping and cost records, and 
to comply with the defendant’s order and instructions, plaintiff 
must rearrange and completely change its payroll recoras, cost 
sheets and classification of operating accounts. In like manner a 
rearrangement of all supply records and accounts will be necessary 
to comply with defendant’s order and instructions relating to the 
charging of expenditures for supplies used in operation. Other 
changes in the accounting system of the plaintiff will also be neces¬ 
sary in order to comply with said order, and without the establish¬ 
ment of such new ana changed accounting system in conformity with 
said instruction, prescribed by defendant, plaintiff is wholly 

10 unable to comply with said order and make the reports 
required. 

And the plaintiff shows that the defendant is not authorized or 
empowered by said Federal Trade Commission act to require the 
plaintiff to alter its method of bookkeeping or to prescribe the 
method or form in which the plaintiff’s booEs of account shall be 
kept. 

(b) Said order and the accompanying form of report and in¬ 
structions require the plaintiff to furnish information w T hich does 
not relate to the ‘‘organization, business, conduct, practices, man¬ 
agement and relation to other corporations, partnerships and in¬ 
dividuals” of the plaintiff within the meaning of those words as used 
in said act. 

Part of the information which plaintiff is required to furnish to 
said defendant as aforesaid is a statement of the financial condition 
of the plaintiff as disclosed by its last annual balance sheet and the 
plaintiff shows that said Federal Trade Commission act does not 
confer upon said commission any power or authority to require the 
plaintiff to furnish information as to its financial condition. 

(c) Said order and the accompanying form of report and 

11 instructions require the plaintiff to report to the defendant 
certain allowances for depletion of mineral lands, amortiza¬ 
tion of development costs, and depreciation of plant and equipment, 
such allowances to be calculated according to a method and theory 
prescribed by defendant in said instructions, and plaintiff shows and 
claims that defendant is not authorized or empowered by said 
Federal Trade Commission act, under the pretext of requiring in¬ 
formation as to the organization, business, conduct, practices and 
management of the plaintiff, to require the plaintiff to calculate and 
report to defendant such depletion, amortization, and depreciation 
charges so calculated. 

And the plaintiff further shows that the theory of calculating 
depletion, amortization, and depreciation, prescribed by said defendant 
as aforesaid is unsound, misleading, and inapplicable to plaintiff’s 
circumstances and conditions. On plaintiff’s books no allocation is 
or has been made between cost of minerals, development cost, and 
buildings and machinery, but all such items are included in one 
account and any allocation under the respective heads is impossible, 
except by appraisement at present values. The mining 

12 properties located in the county of Perry, State of Kentucky, 
recently acquired by plaintiff as aforesaid, were purchased for 

a lump sum, no allocation being made between minerals, develop- 
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ment, and buildings and equipment, and no such allocation ^ possible 
except by appraisement at present values. Plaintiff is unable to 
charge depletion, amortization, and depreciation in accordance with 
the methods prescribed by the commission and any attempt to 
applv defendant’s theory as prescribed will produce inaccurate and 
misleading results. And the plaintiff shows that sanl defendant is 
not authorized to prescribe or require the plaintiff to adont an u ^ound 
method of calculating such charges which will lead to false and mis¬ 
leading results as to the cost to the plaintiff of producing coal and 
the profits derived therefrom and to certify the items of depletion, 
amortization, and depreciation so calculated as correct. , 

(d) Said Federal Trade Commission act, in paragraph 10 thereof, 
provides that “ Any person who shall willfully make, or cause to be 
made anv false entry or statement of fact in any report required to 

be made'under this act * * * shall be deemed guilty of an 

offense against the United States and shall be subject, upon 
13 conviction in any court of the United States of competent 
jurisdiction, to a fine of not less than SI,000 nor more than 
$5,000, or to imprisonment for a term of not more than three years, 
or to both such fine and imprisonment, and the plaintiff shows that 
if anv officer or employee of the plaintiff should make or cause to be 
made, on behalf of said plaintiff, a reportfilled out m accordance 
with the requirements of said order and said instructions and certify 
the same to be correct, in accordance with said requirements such 
officer or employee would be so certifying statements which said 
officer or employee does not believe to be correct and which in tiuth 
and fact are not correct, and such officer or employee, so making 
and certifying said report, would be exposed to the danger of being 
charged with an offense against the United States and being pro¬ 
ceeded against under the provisions aforesaid in any court of the 
United States of competent jurisdiction and of being subjected to 
the penalties above set forth. . , 

(e) No complaint has been filed by or before said Federa l iade 
Commission, nor has any charge or suggestion been made, that the 
plaintiff is or may be guilty of unfair methods of competition or 

has in any way violated any of the provisions of said 
14 Federal Trade Commission act or of any of the so-called 
anti-trust laws of the United States, including the act entitled 
“An act to protect trade and commerce against unlawful restraints 
and monopolies,” approved July 2, 1890, commonly knowm as the 
Sherman law, and the act entitled “An act to supp ement existing 
laws against unlawful restraints and monopolies, and for other pur¬ 
poses, approved October 15, 1914, commonly known as the Clayton 

a The information sought to be secured from the plaintiff, through 
the filing of the prescribed report aforesaid, would not throw' any 
light, o/have any bearing upon any possible violation of any of the 
acts aforesaid, and such information is not sought by said federal 
Trade Commission for any purpose connected with the carrying 
out of anv powers conferred upon said commission by Congress, 
but for the alleged purpose of collecting and publishing, from time 
to time, such information with respect to the coal mining industry 
as said commission may deem has some bearing upon the alleged 

high cost of living. 
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(f) In and by the order and accompanying instructions aforesaid, 
said commission assumes that it has the power and authority to 

inspect the books of account of the plaintiff, and, in effect, 

15 declares that it may make such inspection for the purpose of 
checkins' the monthly reports so ordered by it with the 

entries in said books of the plaintiff. 

And the plaintiff shows that said Federal Trade Commission act 
does not confer any such power upon said commission, and authorizes 
said commission to make such inspection of the books of a corpora¬ 
tion only when such corporation is “ being investigated or proceeded 
against, ’’ as provided in section 9 of said act, and that the plaintiff is 
not being so “investigated or proceeded against,” within the mean¬ 
ing of said Federal Trade Commission act. 

(g) The plaintiff is a corporation engaged in private business and 
is in no way a public utility or engaged in any public or quasi public 
occupation; it is incorporated as aforesaid under the laws of the 
State of Ohio, and derives all of its corporate powers from said State, 
and not from the Government of the United States; the Federal 
Trade Commission act aforesaid does not purport to confer upon 
said commission, and was not intended by Congress to confer upon 
said commission, general visitorial power over corporations engaged 

in private business and organized and existing under the laws 

16 of the several States; so far as power was conferred or at¬ 
tempted to be conferred by said act upon the said commis¬ 
sion to gather and compile information and to require corporations 
to make reports, such power was confined exclusively to informa¬ 
tion, reasonably necessary or directly relating to the performance 
of the duties, imposed upon the Federal Trade Commission, in the 
prohibition of unfair methods of competition in interstate or foreign 
commerce and in the enforcement of said Clayton law and the per¬ 
formance of its duties in the administration of said Sherman anti¬ 
trust law, and no power was conferred on said commission to re¬ 
quire the plaintiff to file such information as that here prescribed 
relating to the intrastate business of the plaintiff. 

11. It is the announced purpose of said commission to collect and 
make public, information concerning the coal mining industry as a 
whole as conducted by the different corporations throughout the 
country; if said commission collects such information on the afore¬ 
said prescribed forms of reports and pursuant to the aforesa d in¬ 
structions, and bases conclusions thereon as to the cost of pro¬ 
ducing coal and the profits of the corporations engaged in 

17 such business, the results so arrived at will be incorrect and 
misleading and will not represent the true conditions of said 

industry, and tne publication oi such misleading and inaccurate 
information will result in irreparable loss and damage to all cor¬ 
porations engaged in said coal-mining industry, including the plain¬ 
tiff, and will be of no benefit to the public. 

12. And the plaintiff further shows that, if the provisions of said 
Federal Trade Commission act are to be construed as authorizing 
and empowering said defendant, the Federal Trade Commission, to 
require the plaintiff to fill out and file said report and comply with 
said instructions, said provisions are unconstitutional and void for 
the following reasons: 
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(a) Such power, if any, as Congress had to pass said Federal Trade 
Commission act is derived solely from that provision of the Constitu¬ 
tion of the United States known as the “commerce clause” and 
reading as follows: 

“Congress shall have power * * * to regulate commerce with 

foreign nations and among the several States and with the Indian 
tribes.” 

And under and by virtue of the grant of power conferred in said pro¬ 
vision of the Constitution, no power was conferred upon the 

18 Congress of the United States to regulate any commerce 
which is wholly intrastate. 

(b) The mining of coal as conducted bv the plaintiff as aforesaid 
is purely intrastate business, and said order of said commission and 
the accompanying prescribed form of report and instructions 
(Exhibits “A” and “B”) constitute an attempt on the part of said 
Federal Trade Commission to regulate such purely intrastate business 
of the plaintiff. Such regulation is beyond the power of Congress 
under the aforesaid commerce clause of the Constitution and is a 
violation of the tenth amendment to said Constitution. 

(c) The plaintiff is a private corporation and organized as afore¬ 
said; the papers, books of account, documents, contracts, cor¬ 
respondence, etc., of plaintiff are its private property, and the Con¬ 
stitution of the United States has not conferred upon Congress the 
power, either directly or through any agencv that it may create, 
to recjuire plaintiff to report for the purpose of publication the infor¬ 
mation disclosed by its private books of account, and plaintiff is 
entitled to the right of privacy in reference to all of such informa¬ 
tion; the aforesaid provisions of said Federal Trade Commission act 

and the order and actions of said defendant as afore- 

19 said constitute an unreasonable search and seizure in violation 
of the fourth amendment to the Constitution of the United 

States. 


(d) The plaintiff will be subjected to substantial and unnecessary 
expense and loss in the preparation of said reports on the form, 
Exhibit “A,” and in compliance with said instructions, Exhibit “B," 


compi 

and in making the changes in its system of bookkeeping which will 
be necessary in order to enable it to till out said reports. No provi¬ 
sion whatever is made to compensate plaintiff for such expense 
or loss, and said provisions of said Federal Trade Commission act 
and said order and actions of the defendant deprive plaintiff of its 
property without due process of law and without just compensation, 
in violation of the fifth amendment to the Constitution of the United 


States. 

(e) The Congress of the United States can itself require, and can 
authorize the defendant to require, plaintiff to furnish to said defend¬ 
ant information concerning the private affairs of plaintiff only when 
such information is reasonably necessary to, and reasonably related 
to, a regulation of interstate or foreign commerce. Much of the 
information which the defendant seeks to elicit from the 
20 plaintiff relates solely and exclusively to that part of the 
business of the plaintiff which is purely intrastate business, 
and none of such information is in any way necessary to or has any 
relation whatever, however remote or indirect, to any regulation or 
control of interstate or foreign commerce and is not sought Dy defend- 
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ant for any purpose relating to any regulation of such commerce, 
bait! provisions of the Federal Trade Commission act, if construed as 
authorizing the order and actions of defendant aforesaid, are outside 
and bevond any power conferred upon the Congress of the United 
btates by anv provision of the Constitution of the United States and 
are void and unconstitutional and repugnant to the tenth amend¬ 
ment to said Constitution. 

(f) If the provisions of said Federal Trade Commission act be 
construed as authorizing said commission to require the plaintiff to 
tile a report of the form prescribed, said provisions are unconstitutional 
and void as involving a delegation by Congress to said commission of 
purely legislative power without laying down any general rules of 
conduct under which said commission is required to act. 

21 13. And the plaintiff shows as a further reason why the 
plaintiff is not required by law to file the report and furnish 

the information required by said order and the accompanying form 
and instructions, that any power which the Federal Trade Commission 
ever possessed in the premises was transferred to the United States 
Fuel Administrator bv the Executive order of the President dated 
Jul^ 3, I 918 , a copy of which order is hereto attached marked Exhibit 
C. Said Executive order was issued by the President under the 
authority vested in him by the act of Congress entitled “An act 
authorizing the President to coordinate or consolidate executive 
bureaus, agencies and offices, and for other purposes in the interest of 
economy and the more efficient concentration of the Government,” 
approved May 20, 1918, and commonly known as the Overman Act, 
providing, among other things, that the President was authorized 
to transfer any duties or powers from one existing department, 
commission, bureau, agency, office, or officer to another,” and in and 
by said Executive order it was provided, among other things, as 
follows : 

Whereas in order to avoid duplication of effort and to promote 
unity and concentration of control in the administration of the 

22 provisions of section 25 of the act of Congress approved August 
10, 1917, entitled, ‘An act to provide further tor the national 

security and defense by encouraging the production, conserving the 
supply, and controlling the distribution of food products and fuel,’ 
certain activities now being carried on by the federal Trade Com¬ 
mission relating to the coal industry can and ought to be carried on 
by the United States Fuel Administration. * * * 

5. That the said United States Fuel Administrator is hereby 
authorized to procure information in reference to the business of coal 
and coke producers and distributors in the manner provided for in 
sections 6 and 9 of the act of Congress approved September 26, 1914, 
entitled ‘An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes/ and said United States 
Fuel Administration, acting through the United States Fuel Ad¬ 
ministrator, or his duly authorized agents, examiners, employees, 
assistants, and subordinates, is hereby authorized and empowered to 
exercise all the powers granted to the Federal Trade Commission by 
said act approved September 26, 1914, for the carrying out of the 
purposes of this order.” 

And the plaintiff further shows, on information and belief, that 
said Executive order still remains in full force and effect, and that, 
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since the date thereof, the Federal Trade Commission has possessed 
no authority to require the producers and distributors of coal to 
comply with the provisions of sections 6 and 9 of the aforesaid 
r ederal 1 rade Commission act, and that the aforesaid order which the 
recleral Irade Commission is now seeking to enforce against cor¬ 
porations engaged in the mining of coal is therefore null and void 
and of no effect. 

23 i 14 ‘ aver ?’ on information and belief, that if the 

plaintiff does not fill out and file within the time allowed 

by said federal Trade Commission act the aforesaid report in 
accordance with the aforesaid requirements of the defendant, said 
defendant will, pursuant to the threat made by it as aforesaid and 
notwithstanding the fact that said order is void, bring, or cause to 
be brought, against the plaintiff a multiplicity of suits under section 
10 of said act to recover from the plaintiff the penalty of $100 a day 
for each and every day that the plaintiff continues in default in 
making such report to said commission, and that the plaintiff would 
be put to great trouble and expense in defending such suits. 

And plaintiff further avers that if the plaintiff yields to the afore¬ 
said threats of said commission and attempts to comply with the 
aforesaid void order, any officer or employee of the plaintiff who 
8 r Ut an .certify as correct a report prepared in accordance 
with the aforesaid requirements of said defendant, would, for the 
reasons hereinbefore set forth, be exposed to the danger of being 
charged with an offense against the United States and of 

24 being subjected to the heavy penalties by wav of fine and 
imprisonment above set forth. 

15. And the plaintiff shows that it has no adequate remedy at 
law in the premises, and that only by the interposition of this court 
of equity and the granting of an injunction against the enforcement 
tn the defendant of its aforesaid void order, can the plaintifr secure 
the relief to which it is entitled in the premises and protection from 
the great and irreparable wrongs threatened bv the defendant 

Wherefore the plaintiff prays that, upon the filing of this bill, 
a temporary or interlocutory order may be entered herein, suspending 
the said order of said defendant, the Federal Trade Commission, and 
restraining said commission, its members, agents, assistants, deputies 
and employees from taking any steps or instituting, or causing to be 
instituted, any proceedings to enforce said order or to requTre the 
plaintiff to fill out and file the prescribed form of report, Exhibit 
A, pursuant to the terms of the aforesaid instructions, Exhibit “ B ” 
or otherwise, and that, upon the final hearing of this cause/a 
oecrce may be entered herein enjoining, setting aside, annulling 
and suspending said order of said Federal Trade Commission 
and perpetually enjoining the enforcement of said order and 
perpetually enjoining said commission and its members, agents, 
servants, and representatives from enforcing said order and^from 
taking any steps or any proceedings toward the enforcement of said 
order or toward requiring the plaintiff to file said report, pursuant to 
the aforesaid instructions of said defendant, or otherwise. 

And the plaintiff further prays that such other and further relief 
be granted in the premises as equity and justice may require. 

the plaintiff further prays that a writ of subpoena of the United 
States of America may issue directed to said Federal Trade Commis- 



FEDERAL TRADE COMMISSION VS. MAYNARD COAL COMPANY. 11 

sion, commanding said defendant on a certain day and under a 
certain penalty, therein to be specified, personally to be and appear 
before this honorable court and then and there full, true, and complete 
answer to make to all and singular the matters aforesaid, but not 
under oath (answer under oath being hereby expressly waived), 
and to stand to and abide by such order and decree herein 
26 as to your honors shall seem meet and agreeable to equity 
and good conscience. 


Butler, Lamb, Foster & Pope, 

^ ^ Attorneys for tlce Plaintiff . 

Rush C. Butler, 

Stephen A. Foster, 

Frank E. Harkness, 

Karl D. Loos, 

Of Counsel. 

State of Ohio, County of Franklin, ss: 

Geo. IL Barker, being duly sworn, says that he is the vice presi¬ 
dent of The Maynard Coal Company, the plaintiff in the above and 
foregoing bill of complaint, and that he has read the same and knows 
the contents thereof and that the same is true in substance and in 
fact except as to such matters as are alleged to be on information 
and belief and that as to those allegations he believes them to be 
true. 

(Signed) Geo. H. Barker. 

27 Subscribed and sworn to before me this 2d dav of March. 
A. D. 1920. 

[seal.] (Signed) J. V. Bostwick, 

Notary Public. 

My commission will expire May 7, 1920. 

28 Exhibit “A.” 

State... Field. File No. 

(Do not use. For F. T. C. only. 

Federal Trade Commission. 

Report on cost, income, and tonnage of semibituminous, bituminous, 

or subbituminous coal or lignite. 


(Full name of reporting operator.) 


(Address of principal office.) 

, 19.... 


(Month.) 
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29 NOTICE. 

Attention is directed to the following extract from “An act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914: 

“That the commission shall also have power * * * 

“Section 6. (b) To require, by general or special orders, cor¬ 
porations engaged in commerce, excepting hanks and common 
carriers subject to the act to regulate commerce, or any class of them, 
or any of them, respectively, to file with the commission in such 
form as the commission may prescribe annual or special, or both 
annual and special, reports or answers in writing to specific questions, 
furnishing to the commission such information as it may require as 
to the organization, business, conduct, practices, management, and 
relation to other corporations, partnerships, and individuals of the re¬ 
spective corporations filing such reports or answers in writing. * * * 

“Section 10. * * * Any person who shall wilfully make, or 

cause to be made, any false entry or statement of fact in any report 
required to be made under this‘act, or who shall wilfully make, or 
cause to be made, any false entry in any account, record, or memo¬ 
randum kept by any corporation subject to this act, or who shall 
wilfully neglect or fail to make, or to cause to be made, full, true, 
and correct entries in such accounts, records, or memoranda of all 
facts and transactions appertaining to the business of such corpora¬ 
tions, or who shall wilfully remove out of the jurisdiction of the 
United States, or wilfully mutilate, alter, or by any other means 
falsify any documentary evidence of such corporation, or who shall 
wilfully refuse to submit to the commission or to any of its authorized 
agents, for the purpose of inspection and taking copies, any docu¬ 
mentary evidence of such corporation in his possession or within his 
control, shall be deemed guilty of an offense against the United States 
and shall be subject, upon conviction in any court of the United 
States of competent jurisdiction, to a fine of hot less than $1,000 nor 
more than $5,000, or to imprisonment for a term of not more than 
3 years, or to both such fine and imprisonment. 

“If any corporation required by this act to file any annual or 
special report shall fail so to do within the time fixed by the com¬ 
mission for filing the same, and such failure shall continue for 30 
days after notice of such default, the corporation shall forfeit to the 
United States the sum of $100 for each and every day of the con¬ 
tinuance of such failure. * * *” 

CERTIFICATION. 

Cost, income, and tonnage report of 

for the month of. 

Approved and certified correct: 

To be signed by reporting operator. 


t (Name and title of officer.) 

Date.. 19. 
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30 . 

(Full name of reporting operator.) 


File No 


Form C-51 . Month of . 19 

F. T. C. (Address of principal office.) 


Line 

No. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


31 


27 

28 

29 

30 

31 

32 


33 : 


34 


35 I 

36 

37 | 

38 i 

39 

40 

41 

42 

43 

44 

45 

46 

47 I 


32 


51 

52 

53 

54 


Accounts. 


Labor: 

Pick mining.tons 

Machine mining.tons 

Other operating labor. 

Maintenance and repairs. 

Mine office (clerks). 

Superintendence, S.; engineering, $. 


Total labor 


Supplies (exclude power-house fuel): 

Operating supplies. 

Power purchased. 

Maintenance and repairs. 


Total supplies. 

Total operating cost (add lines 9 A 15). 

Net debits (in black) A credits (in red): 

Supplies sold and miscellaneous revenue. 

Net operating cost (take line 16 A add or deduct line 18) 


Fixed charges and general expenses: 

Royalty.tons, @ I.per ton... 

Depletion.tons, @ i .per ton. 

Amortization: 

(a) Development, <s> S.per ton. 

(b) Stripping, @ t .per ton. 

24 Depreciation. 

25 Fixed Charges & gen. exp. brought forward. 

26 Officer's salaries. 

Officers’ expenses. 

Office and clerical salaries. 

General office expenses. 

Taxes (except income and excess profits). 

Insurance—General. 

Insurance— Liability or compensation. 


Total fixed charges A general expenses. 

Total mining cost (add lines 19 and 34). 

Selling cost: 

Officers’ salaries, S.: expenses, I. 

Salesman’s salaries and expenses. 

Commissions. 

General sales office expenses. 

Total selling cost. 

Total mining A selling cost (add lines 35 and 41) 

INCOME STATEMENT. 


Coal sales and transfers: 

Commercial sales (line 75. column D). 

Departmental transfers (line 75, column E).. 
Purchased coal sales (line 75, column FAG) 


48 


Total sales and transfers 


49 

50 


Cost of coal sold: 

Mining A selling cost (line 42). 

Coal inventory, deduct increase, add decrease (value shown on line 

89 ). 

Purchased coal cost. 


Total cost of coal sold. 

Profit from coal (subtract line 53 from line 48) 


Amount. 


(For F. T. 
C. only.) 


S 


4 


66 


I. 
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Line 

No. 

Accounts. 

Amount. 

(For F. T. 
C. only.) 


INCOME STATEMENT—continued. 

j 


55 

Miscellaneous income: 



56 

Net receipts from coke sales. 

i 


57 

Royalty from owned or leased lands . . . 


58 

Interest and dividends. 



60 

Total miscellaneous income.... 

. i 


61 ! 

Total income (add lines 54 and 60). 

i 

- 

62 1 

Deductions from income: 

1 - ! 

—-— - 

63 1 

Taxes, income, and excess profits. 



64 

Interest. 

.|. 

66 

Total deductions from income. 

1 

• | 

Net income (subtract line 66 from line 61). 

1 

i 

1 

' '- L - ! 


Remarks. 

(For use of reporting operator.) 


Memorandum. 

(For use of F. T. C. 
only.) 


33 


(Full name of reporting operator.) 


File No 


Form C-51. 

F. T. C. 


(Address of principal office.) 


Month of 


19... 


Do not include power-house fuel in any ligures reported on this page. 

COAL TONNAGE. 

(Net tons of 2,000 pounds. Do not re(>ort fractions of tons.) 



Grade of coal. 

Sales of produced coal (exclude pur¬ 
chased coal). 

Depart¬ 

mental 

transfers. 

Purchased coal 
only. 


(A) 

(B) 

(C) 

(D) 

(E) 

I 

(F) 

(G) 



Local 
sales and 
coal to 
miners 
(tons). 

Sales 
to rail- 

Sales to 
other 

Total 
commer¬ 
cial sales 

Coal to 
coke 
ovens. 

Sales 
to rail- 

| Sales to 
other 

Line 

No. 


roads 

(tons). 

ers 

(tons). 

(add A, 
B, A C), 
(tons). 

own rail¬ 
roads, 

(tons).ff 

roads 

(tons). 

consum¬ 

ers 

(tong). 

68 

79 

70 

Prepared. 

Run of mine. 

Slack 





. l 

. 


71 

Total. 





j 

. 






- 


.1.i 



COAL SALES. 


! Prepared. 

Run of mine. 

s C 

s t S t t t 

1 1 . 

* c 

% t 

% e 

Total. 

' 

. --F- 





1 ! ! 





# Do not Include power-house fuel. 
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GENERAL INFORMATION. 


Number or 
name of 
mine. 

1 

Num¬ 

ber 

days 

worked. 

Average 
number 
of men 
employed 
per day 
worked. 

Total 
number of 
men on 
pay roll 
during 
month. 

Location of mine. 

Number 
or name 
of seam. 

Average 
thick¬ 
ness of 
seam 
(inches). 

Min¬ 

ers. 

Day¬ 

men. 

Min¬ 

ers. 

1 

Day- 
1 men. 

State. 

County. 






1 

. 

. 

. 

.:::::! 

*j 









1 

■*j 

___ Tit i 

. ! 

i 

i 




34 


Form C-51 
F. T. C. 


(Full name of reporting operator.) 
(Address of principal office.) 


File No. 
Month of 


Coal tonnage statement (exclude purchased coal). 


19... 


(All tonnage should be reported in net tons of 2,000 pounds. Do not report fractions of tons.) 


Line 

No. 


Tons. 

Tons. 

83 

Total sales (line 71, col. D). 

[ 


84 

85 

Departmental transfers (line 71, col. E). ‘i 


A AAAAAAAA 

Coal in transit not invoiced (value, S ) 


AAAAAAAAA 

XXXXXXXXX 

1 

86 

87 

„ , Total sales, transfers and coal in transit not invoiced 

xxxxxxxxx 


Coal stored at beginning of period (value, S ) 


88 

Coal stored at end of period (value, 1.. . ) 


aaaaaaAAA 

89 

90 

1 

Increase (add) or decrease (deduct) (value, S ) 

xxxxxxxxx 

AAAAAAAAA 

Net production of coal (divisor) (take line 89 and add to or de¬ 
duct from line 86.). 

xxxxxxxxx 


-- 

— - - 1 


91 i 

Production tonnage (tipple weights). 

xxxxxxxxx 


92 

Power-house fuel (value, S. ) 


93 

Mate and other waste in preparation.. . 

AAAAAAAAA 


.. 


94 

Total coal and waste not realized on 

XXXXXXXXX ' 


95 

i 

Net production of coal (Subtract lin i 94 from line 91) 

7 

XXXXXXXXX 1 

i 


i 




2 


43839—23 
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3, r > Balance sheet as at.19- 

. File No. 

(Full name of reporting operator.) 


(Address of principal office.) 


L ine 
No. 

Assets. 

Detail. 

1 

Total. 

(Do not nse 
For F T C. 
only.) 

101 


* < 

> < 

xxxxx 




xxxxx 


UK 

103 

104 

105 



xxxxx 




xxxxx 




xxxxx 


100 

107 



xxxxx 


1 ess reserve for doubtful accounts. 


xxxxx 


108 

109 

110 
111 
112 

113 

114 

115 
lift 

117 

118 

119 

120 

121 

122 

123 

124 

125 
120 

127 

128 
129 

Total current assets. 

xxxxx 

. 




xxxxx 




xxxxx 




xxxxx 




xxxxx 




xxxxx 


Total deferred assets. 

xxxxx 



Intercompany laflliated) accounts notes. and loans receivable 


xxxxx 



xxxxx 




xxxxx 




xxxxx 




xxxxx 



. 

xxxxx 


Total investments. 

xxxxx 




. 

xxxxx 



* 

xxxxx 




xxxxx 




xxxxx 




xxxxx 




xxxxx 




xxxxx 


Less reserves for depletion $.and depreciation 1. 

1. 

xxxxx 


130 

1Q1 

Total fixed assets. 

xxxxx 




xxxxx 



132 

133 


xxxxx 




xxxxx 




- - . - - - 

xxxxx 


r " —■ 

36 



xxxxxx 




xxxxxx 


137 

138 

139 

140 


. 

xxxxxx 



! 

xxxxxx 


. . 

t 

xxxxxx 



1 

xxxxxx 


141 


xxxxxx 

1 


1 . 




142 

143 

144 

145 

| 

; 

xxxxxx 



1 . 

xxxxxx 



1 

xxxxxx 



. 

xxxxxx 


14S 


1 

. xxxxxx 






147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

on.nAnv Qppnnnt«: nritnc anH Inanf; liftYfthlp XXXXXX 



! po. itoi ct/vt P*ffp*Tp(i _ sharo.s . 

xxxxxx 




xxxxxx 




xxxxxx 



Mortgages. % . 

xxxxxx 



j TTXXXT 




xxxxxx 




xxxxxx 




xxxxxx 


j 


J xxxxxx 

1.!. 


/v 
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Line 

No. 

Assets. 

Detail. 

1 

Total. 

■ Do not use 
For F T C. 
only.) 

157 

Surplus. 

* « 

t h 


158 


xxxxxx 



150 


xxxxxx 



160 


xxxxxx 



101 


XXXXXX 



162 


XXXXXX 



163 


xxxxxx 



Total liabilities. 

xxxxxx 



■—■——-—-— - ___L 




Malance sheet certified correct and in accordance with the books. 

<Name.) .(Title of officer.)' 

37 Revised copy. 

Exhibit “B.” 

INSTRUCTIONS FOR COMPILING SEMIBITUMINOU8, BITUMINOUS OR 

SUBBTTUMINOUS COAL OR LIGNITE REPORTS ON COST, INCOME AND 
TONNAGE. ’ 

All tonnage reported shall be on a net ton basis of2,000 pounds Frac¬ 
tional parts of tons are not te be shown, but should be adjusted to 
shown areSt W ^° e ton> so fc hat fc he var i° us items will add to the total 

The description of items to be charged to each account shall be 
closely followed. Any deviation from these instructions must be 
fully explained. Your attention is directed to the fact that the 
total net income on line 67 shall agree with the figures shown in the 
profit and loss account of your books. If for any reason these 
gures do not agree, the difference shall be fully explained, so that 

the generaTbooks agGDtS Can readi1 ^ check the monthly reports into 

OPERATINGS COSTS. 

The several general accounts, viz, labor; supplies; net debits and 
credits to operating cost; fixed charges and general expenses and 

S ^» 0st ’. * re desi S ned t0 show expenditures made in connection 
with the mining, preparation, and sale of coal or lignite. Revenue 
rom and expenses of indirect or nonmining properties are not to be 
mcluiied on lines 1 to 42, inclusive. Such revenues and expenses 
shall be kept in separate accounts, and the net income therefrom 
shown on lines 55 to 60, 11 Miscellaneous income.” 


LABOR. 

The primary accounts under this general account shall include the 
expenditures made for labor employed in connection with the opera¬ 
tion of the mine and the preparation facilities, and in repairing mine 
structures and equipment. Labor costs for additions, betterments, 
improvements, and developments shall not be charged to these 
primary accounts. Deductions from pay roll, such as smithing 
dwelling rents, and similar items shall be shown on line 18. 
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Line 2. “Pick mining” shall include the total wages paid to pick 
men, helpers, shot firers, etc., whether paid by the car, ton, or day; 
also wages of other labor pertaining to the direct mining of coal by 
pick or hand, w r hich under certain conditions are included in the 
mining w^age rate. State in the blank space on this line the number 
of net tons pick mined during the month. 

Line 3. “Machine mining” shall include the total w T ages paid to 
undercutters and loaders. w r hether paid by the car, ton, or day; also 
wages of other labor pertaining to the direct mining of coal by ma¬ 
chine, which under certain conditions are included in the mining 
wage rate. State in the blank space on this line the number of tons 
mined by machine during the month. 

If operators do not keep records enabling them to separate between 
wages paid for pick and machine mining they may combine lines 2 
and 3 and show the total wages in one amount. 

38 Line 4. “Other operating labor” shall include the wages 

paid for yardage and deadwork (except the cost of sinking 
shafts, driving tunnels, slopes and planes over over 50 feet in length 
through rock or material other than coal which shall be charged to 
an asset account “development”), ventilation, drainage, timbering, 
haulage, removing stripped coal, washery, power house and all 
other labor in ana around the mine not provided for in the other 
accounts under the head of “ Labor. ” 

Labor in connection with the washing or other special preparation 
of coal to be coked, or any other labor in connection with the manu¬ 
facture of coke shall not be included here, but shall be charged to 
the coking operation. 

Line 5. “Maintenance and repairs” shall include wages paid for 
maintaining and repairing mine structures, mining machinery and 
equipment and miners’ dwellings. 

Line 6. “Mine office” shall include only the salaries paid clerks 
at the mines. 

Line 7. “Superintendence and Engineering” shall include: (a) 
the salaries paid mine superintendents, mine foremen or bosses and 
their assistants, and (b) the salaries or fees paid mining engineers 
and assistants. Superintendence and engineering in connection 
with coking operations shall not be included here. 

SUPPLIES. 

Under this general account shall be included the cost of materials 
and supplies used during the month covered by the report in oper¬ 
ating the mine and facilities, and in maintaining and repairing mine 
structures and equipment. Supplies used for additions, better¬ 
ments, improvements and developments shall not be charged to 
these primary accounts. 

Line 11. “Operating supplies” shall include the cost of mine 
timbers, props, ties, etc.; feed, bedding and other stable supplies 
washery and power house supplies; and general operating supplies 
not included in other supply accounts. 

Line 12. “Powder purchased” shall include the cost of power 
(electric, compressed air, gas, or steam) purchased and used for 
operating purposes. Power-house fuel is not to be included. 
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Line 13. “Maintenance and repairs” shall include the cost of 
supplies used during the month covered by the report in maintaining 
and repairing mine structures, mining machinery and equipment; 
and miners’ houses. 

NET DEBITS AND CREDITS TO COST. 

Line 18. “Supplies sold and miscellaneous revenue” shall include: 
(a) the net loss or gain from the sale of explosives, lamps, or other 
mine supplies sold to miners by the operator; (b) revenue from 
smithing; (e) revenue from heat, light, and power when the cost of 
producing same has been included in the labor and supply accounts; 
(d) rents received from houses and tenements occupied by miners or 
other employees at the mines; (e) debits or credits not otherwise 
provided for, which apply directly to operating costs. 

39 FIXED CHARGED AND GENERAL EXPENSES. 

Line 21. “Royalty” shall include royalty paid or accrued upon 
tonnage mined from leased lands. The charge shall be determined 
by multiplying the tonnage actually mined, during the period 
reported, by the rate per ton specified in such lease or leases. Any 
payment made at the time of entering into the lease, not by way of 
advanced royalty, shall be written off under the heading of depletion. 

When the lease or royalty agreement contains a minimum provision 
and the tonnage mined during the period is below the minimum, 
the difference between the royalty paid on a per ton basis and the 
minimum payment shall be charged to the deferred asset account 
“Royalties paid in advance.” The subsequent accounting for such 
advanced royalty shall be as follows: 

(1) If at a later date there is a recovery of coal for which royalty 
has been advanced, such recovered royalty shall be charged to this 
account at the per ton rate specified in the lease, or 

(2) If the period during which recovery may be made under the 
lease has expired, leaving a balance in the asset account against such 
lease, this unrecoverable royalty or balance shall be specified on line 
33 at the expiration of such period. 

Note.— No charge shall be made to this account for royalty paid on 
leases from which no coal has been mined by the reporting operator. 

Line 22. “Depletion” shall apply only to the exhausting of a 
mineral deposit actually owned m fee by the operating company or 
to the writing off of the premium paid on acquisition of a leasehold. 
It should in all cases be tbe amount arrived at by dividing the actual 
amount paid for the property or leasehold, less the estimated cost 
of surface lands, by the estimated number of tons of recoverable coal 
contained in the property at the time of acquisition. Any revalua¬ 
tions of the property to determine a depletion rate for use in reports 
for other purposes shall not be used as the amount to be depleted 
in this report; actual cost, in all cases, being the amount to be used. 
The charge in any month shall be determined by multiplying the 
tonnage mined, from the land owned in fee by the rate per ton 
obtained as above. 

Line 23. “Amortization,” (a) development. The per ton rate for 
this account shall be obtained by dividing the cost to the present 
owner of driving the main tunnel, shaft, slope, or drift, plus the 
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estimated cost of the number of feet of main tunnel to be driven 
by the estimated tonnage recoverable through such development! 
lbe charge to this account m any month shall be determined by 
multiplying the tonnage obtained through this development by the 
per ton rate, (b) Stripping shall include corresponding debits to any 
credits to the deferred asset account, “Stripping done in advance/’ 
(See explanation under line 112, page 7, of tnese instructions.) 

Line 24. Depreciation ” shall be charged with one-twelfth of the 
annual charge for depreciation of all mine buildings, dwellings, and 
equipment. This charge should be determined by dividing the 
original cost or purchase price, less salvage value, by the estimated 
service life of such buildings, dwellings, or equipment. 

40 Do not calculate depreciation on the same basis as depletion 

which is only dependent on the estimated number of tons of 
recoverable coal. 

Note —When a mine building, dwelling, or unit of equipment is 
retired from service and replaced with property of a like purpose, 
the fixed asset account should be charged with the cost of the neW 
property and credited with the book value of the property retired. 
Kcserve for depreciation should be charged correspondingly with the 
book value. The difference between the amount of depreciation 
accrued with respect to this property (plus salvage value, less cost 

of removal or demolishing) and its book value should be charged 
to surplus. 6 

Line 26 ‘ Officers’ salaries” shall include that part of the officers’ 
salaries allocated to coal mining. Such portion of the salaries as is 
chargeable to selling expense should be shown on line 37. “ Officers ” 

should only include the president, vice president, treasurer, secre¬ 
tary, etc., who are elected and whose salaries are fixed under the 
kyd. aws > or by the board of directors of the company. 

Line 27. “Officers’ expenses” shall include that part of the 
officers expenses allocated to coal mining. Such portion of the 

expenses as is chargeable to selling expense should be shown on 
line 37. 

Line 28. “ Office and clerical salaries” shall include the salaries 
of clerks, bookkeepers, stenographers, and other employees in the 
general offices of the company. 

Line 29. “General office expenses” shall include such items as 
stationery, printing, postage, telephone, telegrams, and other mis¬ 
cellaneous expenses applying to both the general office and the 
mine office. 

Line 3°. “Taxes” shall include a monthly charge of one-twelfth 
of the otate, county, school and other local taxes paid or accrued 
during the year on mining property, office buildings, and dwellings 
occupied by employees at the mines. No Federal income or excess 
profits taxes shall be included in this account. 

Line 31. “Insurance—General” shall include a monthly charge 
of one-twelfth of the annual premiums paid for fire, boiler," or other 
general insurance on all property used for mining purposes. 

Line 32. “Insurance—Liability or compensation” shall include 
payments or charges resulting from the operator’s liability for 
accident to employees: (1) If liability insurance is carried with 
private companies or with the State, this account shall include the 
amount paid or accrued during the month; (2) if the company 
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elects to bear its own risk and provides no reserve, the actual pay¬ 
ments due to injuries to employees shall be charged to this account; 
(3) if the company elects to hear its own risk ana provides a reserve, 
the rate used in determining the monthly charge to this account 
shall not exceed the rate specified by the State or by private insur¬ 
ance companies. Where a reserve is provided, all payments due to 
injuries to employees shall Qot be charged to this account, but shall 
be charged to the reserve. 

41 Expenses incurred in operating or maintaining company 

hospitals, salaries or fees of surgeons and physicians, and legal 
expenses arising from claims due to injuries to employees, shall also 
be included in this account. 

SELLING COST. 

Line 37. “Officiers’ salaries and expenses” shall include that part 
of officers’ salaries and expenses allocated to the sale of coal. The 
salaries and expenses shall be shown separately, as indicated. 

Line 38. “Salesmen’s salaries and expenses” shall include the sal¬ 
aries and expenses of salesmen engaged in selling coal. If the sales¬ 
man is paid a specified salary and also receives additional bonuses or 
commissions on sales, such additional compensation shall also be in¬ 
cluded in this account. 

Line 39. “Commissions” shall include only the commissions paid 
to brokers or jobbers for selling coal. 

Line 40. “General sales office expenses” shall include the salaries 
of clerks, bookkeepers, and other employees in the general sales office. 
Expenditure for printing, stationery, etc., in connection with the sales 
office shall also be included in this account. 

INCOME STATEMENT. 

Line 45. “Commercial sales" shall include the revenue from pro¬ 
duced coal sold locally and to miners, to railroads not owned bv the 
reporting operator, and to general consumers. The revenue shown 
here should check with that shown on line 75, column D, and should 
be the net amount after deducting (a) freight paid by the operator 
on coal shipped, (b) allowances on bills, and adjustments due to 
errors in billing coal. 

Line 46. “Departmental transfers” shall include the value, as 
shown by the operators’ books, of produced coal, transferred to th§ 
operator’s own coke ovens, railroads, steamboats, etc. Coal transfer¬ 
red at the cost of production to an affiliated or subsidiary company 
operated by the producer (for example, lime kiln, cement plant, glass 
works, etc.) shall also be included. Coal transferred to the power 
house shall not be included. 

Line 47. “Purchased coal sales” shall include the revenue from 
sales of purchased coal. 


COST OF COAL SOLD. 

Line 51. “Coal inventory.” On this line insert the increase or 
decrease which has taken place between the inventory value of coal 
on hand at the close of the month and that at the beginning of the 
month. This amount should check with the value shown on line 
89, sheet 5. 
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42 MISCELLANEOUS INCOME. 

Line 56. ‘‘Net receipts from coke sales” shall consist of revenues 
from coke sales less the costs of operating the coke ovens. The net 
income only shall be shown. 

Line 57. “Royalty from owned or leased lands” shall include the 
royalties received from lands leased or subleased to other operators. 

Line 58. “Interest and dividends” shall include the interest and 
dividends received from securities owned by the reporting operator. 

Line 50. Itemize here any miscellaneous income not provided for 
elsewhere. 

DEDUCTIONS FROM INCOME. 

Line 63. “Taxes—income and excess profits” shall include one- 
twelfth of the estimated Federal income and excess profits taxes to be 
paid on the current year’s operations. 

Line 64. “Interest’’ shail include interest on bond issues, mort¬ 
gages, or other indebtedness of the reporting operator. 

Line 65. Itemize here any deductions from income not provided 
for elsew r here. 

ANALYSIS OF TONNAGE AND SALES. 

All tonnage shall be reported on a net ton basis of 2,000 pounds. 
Fractional parts of a ton are not to be shown, but should be adjusted 
to the nearest whole ton. so that the various items will add to the 
total shown. Power-house fuel shall not be included. Sales and 
transfers of produced coal only shall be shown in columns A, B, C, D, 
and L. Purchased coal must be shown separately in columns F and 
G. The amounts to be reported in columns D.E, F, and G, lines 
72 to 75, shall be determined as outlined under the description of 
lines 45, 46, and 47, “coal sales and transfers.” By “coal sales” is 
meant transactions in w r hich bills have been rendered or payment 
made and the amounts have been entered on the general books as a 
credit to the sales account. Uncompleted transactions, such as un¬ 
filled orders or unbilled shipments, which have not been entered on 
the general books shall not be reported as sales. 

COAL TONNAGE STATEMENT. 

Line 83. lotal sales shall show' the tonnage of all commercial sales 
of produced coal and should check with the total shown on line 71, 
column D. 

Lines 87 and 88. The values on these lines shall be based on the 
per ton cost of mining plus any transportation charges to storage 
points. 

Line 91. Production tonnage. On this line should be shown 
43 the tipple wreights of the entire production if available from 
existing records. The total of the tonnage used at the power¬ 
house (line 92) and the slate and w r aste in preparation (line 93) shall 
be shown in line 94, and this latter figure shall oe subtracted from line 
91 to arrive at the net production (line 95). 

The compilation of the figures requested on lines 91-95 is entirely 
optional wqth the operator. Any difference between the tonnage 
figures on lines 90 and 95 will show losses incurred through shipping. 
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BALANCE SHEET. 

The accounts shown are self-explanatory with the possible excep¬ 
tion of the following: 

Line 111. “Royalties paid in advance.” Where a royalty lease 
carries a minimum clause with a recoverable period, any payments 
made in excess of the amount paid for coal actually minea shall be 
charged to this account. 

Line 112. “Stripping done in advance.” All expenditures for 
stripping the overburden from coal materially in advance of the 
actual recovery of the coal shall be charged to this account. As the 
coal is recovered, the cost of removing this overburden shall be pro¬ 
rated on a tonnage basis and charged in the monthly report to 
“Amortization,” (b) stripping (line 23). The amount to be 
charged monthly to this account as cost should be determined by 
using a fixed rate per ton, which rate should be ascertained by divia- 
ing the estimated or actual total cost of removing the overburden by 
the estimated tonnage of coal recoverable. Appropriate credit should 
be made to this asset account , which should carry the total charge for 
stripping, less the credit for the prorated amounts charged to cost. 

Lines 122 and 125, and 131 to 133, inclusive. State in the blank 
space on each line after the title whether the amounts entered in the 
column are actual costs or appraised values. 

44 Exhibit “C.” 

Executive order of the President of the United States dated July 3, 

1918, transferring a portion of the coal section of the Federal Trade 
Commission to the l mted States Fuel Administration . 

Whereas, in o-der to avoid duplication of effort and to promote 
unity and concentration of control in the administration of the 
provisions of sec tion 25 of the act of Congress approved August 10, 
1917, entitled, “An act to provide further for the national security 
and defense by encouraging the production, conserving the supply, 
and controlling the distribution of food products and fuel,” certain 
activities now being carried on by the Federal Trade Commission 
relating to the coal industry can and ought to be carried on by the 
United States Fuel Administration. 

Now, therefore, I, Woodrow Wilson, President of the United 
States of America, by virtue of the authority vested in me as Chief 
Executive, and by virtue of the powers conferred on me by the act 
of Congress entitled “ An act authorizing the President to coordinate 
or consolidate executive bureaus, agencies, and offices, and for other 
purposes, in the interest of economy and the more efficient con¬ 
centration of the Government,” approved May 20, 1918, do hereby 
order and direct: 

1. That all records, files, reports, copies of contracts, correspond¬ 
ence, papers, and proceedings on file or deposited with the Federal 
Trade Commission relating to coal or coke, and under and in compli¬ 
ance, with the provisions of section 25 of said act, approved August 10, 
1917, or the orders, rules, and regulations of the United States Fuel 
Administrator (excepting such as relate to costs of coal mine opera¬ 
tions and to general research into the coal industry), be transferred 
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forthwith from the Federal Trade Commission to the United btates 
Fuel Administration. 

2. That that part of the personnel of the Federal Trade Commis¬ 
sion engaged in such activities hereinabove described and now trans¬ 
ferred is hereby detailed or assigned to the l nited States Fuel Ad¬ 
ministration. 

3. That the books, correspondence, records, and papers in any 
way referring to transactions of any kind relating to the mining, pro¬ 
duction, sale, or distribution of coal or coke, and not hereby trans¬ 
ferred, shall, at all times, be subject to inspection by the United 
States Fuel Administrator and by his duly authorized agents, ex¬ 
aminers, employees, assistants, and subordinates, together constitut¬ 
ing the governmental organization called the l nited States Fuel 
Administration. 

4. That all persons, partnerships, and corporations engaged in the 
production or distribution of coal or coke shall promptly furnish, 
whenever called for, to the United States F uel Administrator, or his 
duly authorized agents, examiners, employees, assistants, and sub¬ 
ordinates, any data or information relating to the business of such 
persons, partnerships, or corporations engaged in the production or 
distribution of coal or coke. 

5. That the said United States Fuel Administrator is hereby 
authorized to procure information in reference to the business of 
coal and coke producers and distributors in the manner provided for 
in sections 6 and 9 of the act of Congress approved September 26, 
1914, entitled “An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,’ and said 
United States Fuel Administration, acting through the l nited States 
Fuel Administrator, or his duly authorized agents, examiners, 
employees, assistants, and subordinates, is hereby authorized^ and 
empowered to exercise all the powers granted to the Federal Irade 
Commission by said act approved September 26, 1914, for the carry¬ 
ing out of the purposes ot this order. 

This order shall be, and remain, in full force and effect during the 
continuance of the present war and for six (6) months after the ter¬ 
mination thereof by the proclamation of a treaty of peace or until 
amended, modified, or rescinded. 

Woodrow Wilson, 

Preside u t Untied Stales. 

The White House, July S, 1918. 

45 Opinion of court. 

Filed Apr. 19, 1920. 

******* 

This is an application for an injunction to restrain the Federal 
Trade Commission from taking steps to collect a penalty for failure on 
the part of the plaintiff, The Maynard Coal Company, to make certain 
reports called for by the commission. The bill is supported by se\ eral 
affidavits of expert accountants. The defendant commission has 
filed its answer, but on account of insufficient verification, it can not 
be treated as an affi davit. It has also filed with its answer several 
affidavits, which will be noticed hereafter. 
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The plaintiff is a corporation engaged in the mining, production, 
and sale of bituminous coal. Its owns and operates mines in Ken¬ 
tucky and Ohio. Practically all of the coal mined in Kentucky and 
about one-half of the coal mined in Ohio is shipped to points without 
those States, and the remainder of that mined in Ohio to points in that 
State. On January 31, 1920, the defendant commission served 
upon a large number of coal mining corporations, including the 
plaintiff, an order requiring them to report “ monthly costs of pro¬ 
duction and other data,” as set out in specifications accompanying 
the order, for each calendar month of the year 1920 and until further 
notice. The information and reports required are very full and 
detailed as to production, sales, management, financial condition, 
depreciation, etc., and all to be calculated as prescribed in the speci¬ 
fications. The plaintiff claims, and from the affidavits filed, such 
appears to be the fact, these reports can not be made without a large 
change in the plaintiff’s method of bookkeeping and accounting, 
and at a very considerable expense. 

The commission claims that it may require these reports under the 
authority placed in it by the act of Congress creating the commission 
approved September 26, 1914, and that Congress has the authority 
to so empower the defendant under the clause, known as the Com¬ 
merce Clause of the Constitution of the United States. 

“ Congress shall have power * * * to regulate commerce with 
foreign nations and among the several states and with the Indian 
Tribes.” 

The parts of the Federal Trade Commission Act pertinent to this 
incjuiry are substantially as follows: 

Commerce is defined, section 4, as “commerce among the several 
States or with foreign nations, or in any Territory of the United 
States or with foreign nations, or between any such Territory and 
another, or between any such Territory and any State or foreign 
nation, or between the District of Columbia and any State or Terri¬ 
tory or foreign nation.” 

Section 5 provides that unfair methods of competition in commerce 
shall be unlawful, and empowers the commission to take steps to 
prevent such unfair methods and prescribes the procedure for carrying 
out such purpose. 

46 Section 6 of the act provides: “That the commission shall 

have power— 

“a. To gather and compile information concerning, and to investi¬ 
gate from time to time the organization, business, conduct, practices, 
and management of any corporation engaged in commerce, except¬ 
ing banks and common carriers subject to the act to regulate com¬ 
merce, and its relations to other corporations and to individuals, 
associations, and partnerships. 

“b. To require, by general or special orders, corporations engaged 
in commerce, excepting banks, and common carriers, subject to the 
act, to regulate commerce, or any class of them, or any of them, 
respectively, to file with the commission in such form as the com¬ 
mission may prescribe annual or special, or both annual and special, 
reports or answers in writing to specific questions, furnishing to the 
commission such information as it may require as to the organiza¬ 
tion, business, conduct, practices, management, and relation to 
other corporations, partnerships, and individuals of the respective 



26 FEDERAL TRADE COMMISSION VS. MAYNARD COAL COMPANY. 

corporations filing such reports or answers in writing. Such reports 
ana answers shall be made under oath, or otherwise, as the commis¬ 
sion may prescribe, and shall be filed with the commission within 
such reasonable time as the commission may prescribe, unless 
additional time be granted in any case by the commission.” 

Subsection c authorizes the commission, when a final decree has 
been entered against a corporation under the antitrust acts, to 
investigate the manner in which the decree is being carried out. 

Subsection d authorizes the commission upon direction of the 
President of either House of Congress to investigate alleged violations 
of the antitrust acts. 

/. “To make public from time to time such portions of the informa¬ 
tion obtained by it hereunder, except trade secrets and names of 
customers, as it shall deem expedient in the public interest; and to 
make annual and special reports to the Congress and to submit 
therewith recommendations ior additional legislation: and to pro¬ 
vide for the publication of its reports and decisions in such form 
and manner as may be best for public information and use.” 

9 ‘‘From time to time to classify corporations and to make rules 
and regulations for the purpose of carrying out the provisions of this 
act.” 

h I o investigate, from time to time, trade conditions in and 
with foreign countries where associations, combinations or practices 
of manufacturers, merchants, or traders, or other conditions, may 
affect the foreign trade of the l nited States, and to report to Congress 
thereon, with such recommendations as it deems advisable.” 

The defendant in its answer admits “that no complaint had been 
filed by or before it charging the plaintiff with unfair methods of 
competition or with the violation of the Federal trade commission 
act or the antitrust acts and admits that the information sought to 
be secured from the plaintiff may not throw any light or have any 
bearing upon any possible violation of any of the acts aforesaid, but 
asserts that such information is sought for a lawful purpose within 
the scope of the powers conferred upon the defendant by section 6 
of the said commission act. 

47 The authority of Congress to enact this legislation is claimed 

under the power to regulate commerce above set out. The 
reports demanded of the plaintiff are not limited to questions con¬ 
nected with the shipment of coal in interstate commerce or the con¬ 
tracts in reference to or the prices of coal so shipped, but relate almost 
entirely to the mining of coal and the price at which it is sold and 
the financial condition and operations of the company, and all with¬ 
out any attempt to limit the inquiry to matters pertaining to the 
coal shipped in interstate commerce. In fact, the commission in its 
answer “denies that the plaintiff has the right to segregate its busi¬ 
ness and to sav that part of its business is interstate and part is 
intrastate; but in order to ascertain if defendant is engaged in com¬ 
merce, the courts will look to the entire business transactions of the 
plaintiff, anti if any part of its business is intrastate and a part 
interstate and the whole business is conducted under one organiza¬ 
tion, as is set forth and admitted in the plaintiff’s bill, then the 
deieruiant insists that the plaintiff, considering its business as a whole, 
is (engaged in) interstate commerce, and the defendant has the right 
to ask the information sought. 

o 
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And the information sought in this case is such as would apply 
as well to a corporation whose businses was wholly intrastate as to 
the plaintiff. The defendant unquestionably is demanding informa¬ 
tion as to intrastate commerce and as to coal production and frankly 
asserts the right to do so. 

That there is a radical distinction between production and commerce 
is clear. 

In Kidd vs. Pearson, 128 U. vS. 1, Mr. Justice Lamar said, page 20: 

‘‘Manufacture is transformation—the fashioning of raw materials 
into a change of form for use. The functions of commerce are differ- 
. ent. The buying and selling and the transportation incidental thereto 
constitute commerce, and the regulation of commerce in the consti¬ 
tutional sense embraces the regulation at least of such transportation. 
The legal definition of the term, as given by this court in County of 
Mobile vs. Kimball, 102 U. S. 691, 702, is as follows: ‘Commerce 
with foreign countries and among the States, strictly considered, con¬ 
sists in intercourse and traffic, including in these terms navigation 
and the transportation and transit of persons and property, as well 
as purchase, sale, and exchange of commodities.’ if it be held that 
the term includes the regulation of all such manufactures as are 
intended to be the subject of commercial transactions in the future, 
it is impossible to deny that it would include all productive indus¬ 
tries that contemplate the same thing. The result would be that 
Congress would be invested, to the exclusion of the States, with the 
power to regulate not only manufactures, but also agriculture, horti¬ 
culture, stock raising, domestic fisheries, mining—in short, every 
branch of human industry. For is there one of tnem that does not 
contemplate, more or less clearly, an interstate or foreign market? 
Does not the wheat grower of the Northwest and the cotton planter 
of the South plant, cultivate, and harvest his crop with an eye on 
the prices at Liverpool, New York, and Chicago? The power being 
vested in Congress and denied to the States, it would follow as an 
inevitable result, that the duty would devolve on Congress to regulate 
all of these delicate, multiform, and vital interests—interests which 
in their nature are and must be local in all the details of their suc¬ 
cessful management.” 

48 In United States v. Knight: 156 U. S. 1, page 12 Mr. 
Chief Justice Fuller said: 

“ Doubtless the power to control the manufacture of a given 
thing involves in a certain sense the control of its disposition, but 
this is a secondary and not the primary sense; and although the 
exercise of that power may result in bringing the operation of com¬ 
merce into play, it does not control it, and affects it only incidentally 
and indirectly. Commerce succeeds to manufacture and is not a 
part of it. ” 

In Addyston Pipe & Steel Co. vs. United States, 175 U. S. 211, 
which involves the anti-trust act of July 2, 1890; Mr. Justice 
Peckham, after holding that Congress under the power to regulate 
interstate commerce could regulate any agreement or combination 
that operated upon the sale, transportation, and delivery of an 
article of interstate commerce, on page 27, said: 

“Although the jurisdiction of Congress over commerce among 
the States is full and complete, it is not questioned that it has none 
over that which is wholly within a State, and therefore none over 
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combinations or agreements so far as they relate to a restraint of 
9uch trade or commerce. It does not acquire any jurisdiction over 
that part of a combination or agreement which relates to commerce 
wholly within a State, by reason of the fact that the combination 
also covers and regulates commerce which is interstate. The 
latter it can regulate, while the former is subject alone to the juris¬ 
diction of the State. The combination herein described covers both 
commerce which is wholly within a State and also that which is 
interstate. 

“ In regard to such of these defendants as might reside and carry 
on business in the same State where the pipe provided for in any 
particular contract was to be delivered, the sale, transportation, and 
delivery of the pipe by them under that contract would be a transac¬ 
tion wholly witnin the State, and the statute would not be applicable 
to them in that case. They might make any combination they chose 
with reference to the proposed contract, although it should happen 
that some nonresident of the State eventually obtained it. ” 

In Delaware, Lackawanna, & Western Railroad Co. vs. Yurkonis, 
238 U. S., 439, a case involving the Federal employers’ liability act, 
Mr. Justice Day, page 444, said: 

“The averments of the complaint as to the manner of the receiving 
of the injury by plaintiff showed conclusively that it did not occur 
in interstate commerce. The mere fact that the coal might be or 
was intended to be used in the conduct of interstate commerce after 
the same was mined and transported did not make the injury one 
received by the plaintiff while he was engaged in interstate com¬ 
merce. The injury happening when the plaintiff was preparing 
to mine the coal was not an injury happening in interstate com¬ 
merce, and the defendant was not then carrying on interstate com¬ 
merce, facts essential to recovery under the employers’ liability act. ” 

In Coe vs. Errol, 116 U. S. 517, it was held that logs cut in New 
Hampshire and hauled to Errol, N. H., to be transported to Maine 
were not in interstate commerce. Mr. Justice Bradley, page 525 
said: 

49 “When the products of the farm or forest are collected and 

brought in from the surrounding country to a town or station 
serving as an enterpot for that particular region, whether on a river 
or a line of railroad, such products are not yet exports, nor are they 
in process of exportation, nor is exportation begun until they are 
committed to the common carrier for transportation out of the State 
to the State of their destination, or have started on their ultimate 
passage to that State. Until then it is reasonable to regard them as 
not only within the State of their origin but as a part of the general 
mass of property of that State, subject to its jurisdiction and liable 
to taxation there, if not taxed by reason of their being intended for 
transportation, but taxed without any discrimination in the usual 
wav and manner in which such property is taxed in the State.” 

On page 528, he said: 

“ It is true, it was said in the case of the Daniel Ball, 10 Wall. 557, 
565 :• Whenever a commodity has begun to move as an article of 
trade from one State to another, commerce in that commodity be¬ 
tween the States has commenced. But this movement does not 
begin until the articles have been shipped or started for transportation 
from the one State to the other. The carrying of them in carts or 
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other vehicles or even floating them to the depot where the journev 
is to commence is no part of the journey. That is all preliminary 
work, performed for the purpose of putting the property in a state 
of preparation and readiness for transportation. Until actually 
launched on its way to another State, or committed to a common 
carrier for transportation to such State, its destination is not fixed 
and certain. It may be sold or otherwise disposed of within the 
State and never put in course of transportation out of the State. 
Carrying from the farm or forest to the depot is only an interior 
movement of the Droperty, entirely within the State, for the purpose, 
it is true, but only for the purpose, of putting it into a course of 
exportation; it is no part of the exportation itself. Until shipped or 
started on its final journey out of the State it is matter altogether in 
fieri and not at all a fixed and certain thing.' ” 

In order for the Federal Trade Commission to have the power to 
require the plaintiff to make reports as to the mining of coal and as 
to its intrastate shipments, it must appear that this information is 
necessary to or connected with some object over which the General 
Government has power. There is no claim made that there is any 
proceeding pending involving the antitrust act, or unfair methods of 
competition, or under the Clayton Act, but in its order defendant 
demands reports in all the business of the plaintiff. 

The defendant relies upon the visitoriaf powers of Congress over 
corporations. In this connection it must be borne in mind that the 
power of Congress over an instrumentality of commerce, such as a 
common carrier, is far different from its powers over an ordinary 
business corporation which merely ships its products or a portion of 
its products over such carrier. In fact, as said by Mr. Justice Holmes 
in Smith vs. Interstate Commerce Commission, 245 U. S. 33, on page 
45, “ It is not far from true—it may be it is entirely true, as said by 
the commission (referring to the Interstate Commerce Commission)— 
that there can be nothing private or confidential in the activities and 
expenditures of a carrier engaged in interstate commerce.” 

Apart from the fact that plaintiff is a corporation, it is clear that 
Congress could not compel the production of the private books and 
papers of a citizen, except in the progress of judicial proceedings. 

Kilbourne vs. Thompson, 103 U. S., 168. 

Harriman vs. Interstate Commerce Commission, U. S. 211, U. S. 
407. 

50 Mr. Justice Field, then sitting on the Circuit Court, in the 
case of In re Pacific Railway Commission, 32 Federal Reporter, 
241, said (page 250): 

“And, in addition to the inquiries usually accompanying the taking 
of a census, there is no doubt that Congress may authorize a com¬ 
mission to obtain information upon any subject which, in its judgment, 
it may be important to possess. It may inquire into the extent of 
the productions of the country of every kina, natural and artificial, 
and seek information as to the habits, business, and even amusements 
of the people. But in its inquiries it is controlled by the same guards 
against the invasion of private rights which limit the investigations 
of private parties into similar matters. In the pursuit of knowledge 
it cannot compel the production of the private books and papers of 
the citizens for its inspection, except in the progress of judicial pro¬ 
ceedings or in suits instituted for that purpose, and in both cases only 
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upon averments that its rights are in some way dependent for enforce¬ 
ment upon the evidence these books and papers contain/’ 

(And, again, on page 254:) 

“But in accordance with the principles declared in the case of 
Kilbourne vs. Thompson, and the equally important doctrines 
announced in Boyd vs. U. S., the commission is limited in its inquiries 
as to the interest of these directors, officers, and employes in any 
other business, companv, or corporation to such matters as these 
persons may choose to disclose. They cannot be compelled to open 
their books and expose such other business to the inspection and 
examination of the commission. They were not prohibited from 
engaging in any other lawful business because of their interest in and 
connection with the Central Pacific Railway Company, and that 
other business might as well be the construction and management of 
other railroads as the planting of vines or the raising of fruit, in which 
some of these directors and officers and employees have been in fact 
engaged. And they are entitled to the same protection and exemp¬ 
tion from inquisitorial investigation into such business as any other 
citizens engaged in like business.” 

But the commission claims that, inasmuch as the plaintiff is a cor- 

S oration, it has the authority claimed under the visitorial power of 
ongress. That the power sought is visitorial in its nature is clear. 
For in order to give the information and make the reports required, it 
will be necessarv (that it is so appears from the affidavits on file) for 
the plaintiff to keep records and books in addition to those now kept 
by it and by other corporations engaged in a like business, at a con¬ 
siderable expense, ana to make monthly reports based on calcu¬ 
lations made from such records. This is not trie simple obligation of 
a witness under a subpoena duces tecum to answer questions and to 
produce books and records for inspection, but in addition to keep 
records and make calculations and reports. Such a burden cannot 
be imposed upon an ordinary witness. Northern Pacific Railway Co. 
vs. Keyes, 91 Federal Reporter 47; 4 Wigmore #2203, page 2989. 

The commission contends that the order served upon the plaintiff 
does not undertake to prescribe methods of bookkeeping nor to keep 
additional records, but under the allegations of the bill and the 
affidavits filed I am of the opinion that this contention cannot be 
sustained. The plaintiff cannot comply with the orders of the com¬ 
mission without changing its methods of bookkeeping. That the act 
undertakes to vest such powers (certainly as to matters connected 
with interstate commerce) in the commission is clear from section 10 
of the act, which provides penalties for any person who shall willfully 
“ neglect or fail to make or cause to be made any false entry in 
51 any account, record, or memorandum kept by any corporation 
subject to this act, or who shall willfully neglect or fail to make 
full, true, and correct entries in such accounts, records, or memo¬ 
randa of all facts and transactions appertaining to the business of 
such corporation.” These powers could only be justified under 
visitorial power. 

It has been held that Congress has such visitorial power over 
corporations engaged in interstate commerce in Wilson vs. U. S. 
221 U. S. 361, and in Ellis vs. Interstate Commerce Commission, 
237 U. S. 434, but in these cases the power was limited to that 
portion of the business which was under the control of the Federal 
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Government. No such power would seem to exist, however as to 
other matters, and the two* cases referred were cases in which sub¬ 
poenas duces tecum had been issued, requiring the production of a 
corporation s books m the one case before a grand jury investigating 
charges of fraudulent use of the mail and in the other before thefnte^ 

thrm.Jh®^ me T rce t .^“mission. And in the latter case the court, 

<<rr^u Mr. Justice Holmes, on page 444 (237 U. S.), said: 

a JlrPT 6 pald p 4 ^ 6 A ™? ur car bncs was made the cover for 
Co thin ^ A ™ our & .9°:> lf better cars were given to Armour & 
Co. than to others, or if in short, the act was violated, the railroads 

suh.Wt P r S /l 1 b * ° n Pr0<?f °- th u® fa u Ct ' But the only relation that U 
subject to the commission is that between the railroads and the ship¬ 
pers. It does not matter to the responsibility of the roads whether 
they own or simply control the facilities, or whether they pay a greater 

loolff^'n, 40 eSS T, 14 wa ? a [gued that the commission might 
look into the profits and losses of the Armour car lines (one of the 

matters inquired about) in order to avoid fixing allowances to it at a 
confiscatory rate. But the commission fixes nothing as to the Armour 
cur fines except under #15 in the event of which we shall speak. 

lhe appellant s refusal to answer the series of questions put was 
f,?,Ln? Se n , upon t , any objection to giving much of the information 
fl! * >Ut on 4 ? e ground that the counsel who put them avowed 
tnat they were the beginning of an attempt to go into the whole 
business of the Armour car lines—a fishing expedition into the 
affairs of a stranger for the chance that something discreditable 
might, turn up. This was beyond the powers of the commission. In 
re Pacific Railway Commission, 32 Federal Reporter, 241. Inter- 
state Commerce Commission vs. Brimson, 154 U. S. 447 478 479. 
Harriman vs. Interstate Commerce Commission, 211 U. S. 407. ’ The 
Armour car lines not being subject to regulation by the commission 
its position was simp y that of a witness interested in but a stranger 
to the inquiry, and the commission could not enlarge its powers by 
making the company a party to the proceedings and serving it with 
notice, rherefore the matter to be considered here, subject to the 
qualification that we are about to state, is how far an ordinary wit¬ 
ness could be required to answer the questions that are before the 
court. 

fb© case of a corporation doing a wholly intrastate business, 
could it be said that Congress has any visitorial power under the 
commerce clause of the Constitution of the United States ? Clearly 
it has not. The fact that it happens to be the same corporation in 
this instance which mines and ships the coal does not give Congress 
any greater powers to regulate production and the intrastate com¬ 
merce of such corporation. The visitorial power of Congress is 
limited to that part of the business over which it has control, and 
which under the Constitution it has the power to regulate 
52 In Hammer vs. Dagenhart, 247 U. S. 251, it is said (page 

“ While the power to regulate commerce among the several States 
is in the same grant and in the same terms with the power over 
foreign commerce, yet there is a difference with respect to the extent 
of that power growing out of the difference in the relation of the 
united States to the two kinds of commerce, and the difference in 

43839—23-3 
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the right of the citizen of the United States and the foreigner to 
engage therein. As to foreign commerce, the United States possesses 
and exercises all the attributes of sovereignty. As to interstate 
commerce, it exercises only that portion of sovereignty delegated 
to it.” 

(And again, page 261:) 

“However much the Knight Case, 156 U. S. 1, may be weakened 
by later decisions, its distinction between production and commerce 
is still effective to prevent direct congressional regulation of pro¬ 
duction as distinguished from sale and transportation.” 

The power claimed by the commission is vast and unprecedented. 
The mere fact that a corporation engaged in mining ships a portion 
of its product to other States does not subject its business of produc¬ 
tion or its intrastate commerce to the powers of Congress. Doubtless 
the business of every coal mining corporation, whether engaged in 
interstate business or not, to some extent affects interstate prices 
and commerce, but, as stated in U. S. vs. King, 156 U. S. 1 (above), 
“The power to control the manufacture of a given thing involves in 
a certain sense the control of its disposition, but this is a secondary 
and not the primary sense. ’’ No sound reason is given why there is 
any difference in the business of coal mining of a corporation which 
ships its coal to another State and that of a corporation which does 
not. Interstate commerce is not affected any more in the one case 
than in the other. 

In the case of United States vs. Basic Products Co., 260 Federal 
Reporter, 472, in which it was urged that section 6 of this act was 
unconstitutional, not only in so far as it authorized investigation and 
compulsory disclosure of matters which are beyond the commercial 
powers of Congress, but also in so far as it attempted to authorize a 
search or seizure by an administrative agency of the Government 
without charge or suspicion, Justice Orr of the District Court of the 
Western District, Pennsylvania, said: 

“ While the contention of counsel is probably sound, this court 
does not deem it necessary to go further than to hold that the com¬ 
mission has not the power to carry on investigations which it has 
assumed in the present case.” 

In the same decision he also said: 

“ Imagination, if not experience, can suggest that persons, part¬ 
nerships, and corporations may be engaged in interstate commerce 
by the transportation of merchandise solely by water; that their 
activities may give them their income from lighterage; or they may 
be engaged in tlie sole business of forwarding goods, with no interest 
in the vessels or wagons on which they are transported. The fore¬ 
going are merely the illustrations of activities which may perhaps 
be within the scope of the powers granted to the commission by the 
act as found in the fifth section thereof. 

“Imagination, however, cannot suggest such an extension of 
constitutional limitation as may justify the investigation undertaken 
by the commission in this case. Indeed, so far as it has been brought 
to the attention of the court, no such assertion of power has 
53 ever been made to the courts. Investigation under subdi¬ 
vision «, section 6, is limited to corporations engaged in inter¬ 
state commerce. The defendant is engaged in manufacture.” 


i 
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1“°* °Pi ni on, therefore, that no such visitorial power as 
that claimed by the commission in the instant case has been vested 

m Congress by the Constitution, nor could Congress delegate such 
power to the commission. 6 

But did Congress undertake to vest such power in the commission? 
It is the duty of the courts, if possible, to give the statute a con- 
struction which would not conflict with the Constitution. 

Knight Templar Co. vs. Jarmon, 187 U. S., 197, 205. 

lhe corporations referred to in the act are by its terms limited to 
those engaged in ‘ commerce” as defined in the act, and all the 
powers vested in the commission should be and it seems mav be 
construed with this limitation. But the commission had under- 
aken to construe the act otherwise and to take steps under its con¬ 
struction of the act to require information and reports not relating 
to interstate commerce, but relating chiefly or wholly to production 
and under its order the information which it has the power to demand 
can not be separated from that over which it has no control. While 
as to other matters, as stated in In re Pacific Railway Commission 
supra, Congress may authorize the commission to obtain informa¬ 
tion upon any subject which in its judgment it may be important 
lor it to possess, it may not compel the production of such informa¬ 
tion in iespect to matters over which the Federal Government has 
no control. 

It follows, therefore, that the commission can not compel the 
making of the reports which it has demanded of the plaintiff. 

I he plaintiff further contends that this power of the commission 
r fc . ake “ awft y presidential order. Much proof in the form 

of affidavits has been introduced by the defendant to show con¬ 
temporaneous construction, of this order and that the power claimed 
by the commission in this case was not taken from it. The order 
is ambiguous, but in veiw of my opinion as to the power of the com¬ 
mission, it is not necessary to decide this question in passing upon 
the application for a preliminary injunction. 

Section 10 of the act provides that “if any corporation required 
by tins act to file any annual or special report shall fail to do so 
within the time fixed by the commission for filing the same, and 
such failure shall continue for thirty days after notice of such default, 
the corporation shall forfeit to the United States the sum of $100 
for each and every day of the continuance of such failure, which 
forfeiture shall be payable into the Treasury of the United States, 
a,nd shall be recoverable in a civil suit in the name of the United 
States brought in the district where the corporation has its principal 
office or in any district in which it shall do business.” 

The plaintiff has failed to file the report demanded and the com¬ 
mission has notified it that steps will be taken to recover the penalty 
prescribed above. The jurisdiction of a court of equity is not ques¬ 
tioned by the defendants, and as I am of the opinion that the com¬ 
mission has not the power to exact the reports and information 
sought, the injunction prayed for will issue upon plaintiff executing 
bond with surety to be approved by the court in the penalty of 
$5,000. 

Jennings Bailey, Justice. 
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54 Temporary injunction. 

Filed April 21, 1920. 

This cause coming on to be heard at this term upon the motion of 
the plaintiff for a temporary injunction pursuant to the prayer of 
the nill of complaint, and affidavits being submitted by both the 
plaintiff and the defendant and arguments made by counsel for the 
respective parties, and 

Thereupon, upon consideration thereof, it appearing to the court 
that the defendant was and is without power or authority in law to 
make or enforce the order served by the defendant on or about 
January 31, 1920, upon the plaintiff, requiring said plaintiff to make 
to said defendant reports concerning its costs of production and other 
data as specified in a prescribed Form and in accordance with in¬ 
structions relating thereto, all as is more particularly set forth in the 
bill of complaint; and it further appearing to the court that 

55 the plaintiff would suffer irreparable injury unless a temporary 
injunction is granted as prayed; 

It is, this 21st day of April, 1920, hereby ordered, adjudged, and 
decreed that a temporary injunction be and is hereby issued pursuant 
to the prayer of said bill of complaint suspending the said order of 
said defendant and restraining said defendant Federal Trade Com¬ 
mission, its members, agents, assistants, deputies, and employees 
from taking any steps or instituting or causing to be instituted any 
proceedings to enforce said order or to require the plaintiff to fill out 
and file tne prescribed form of report constituting Exhibit “A” 
attached to said bill of complaint pursuant to the terms of the afore¬ 
said instructions constituting Exhibit “B” attached to said bill of 
complaint or otherwise, until the further order of this court; upon 
the plaintiff giving security in the penalty of five thousand dollars 
($5,000), conditioned upon the payment of such costs and damages 
as may be incurred by said defendant if found to have been wrong¬ 
fully enjoined or restrained hereby. 

And thereupon the plaintiff having presented its bond in the 

56 aforesaid penal sum and conditioned as aforesaid, the same is 
hereby approved. 

By the court: 

Jennings Bailey, Justice. 


To the foregoing order the defendants excepted and such exception 
is allowed. 


Jennings Bailey, Justice. 


57 Amended answer of Federal Trade Commission. 


Filed May 31, 1922. 

To the Supreme Court of the District of Columbia: 

The amended answer of the above-named defendant to the bill of 
complaint of the above-named plaintiff, filed pursuant to leave of 
court first had and obtained. 

Said defendant now, and at all times hereafter, saving and reserv¬ 
ing unto itself all and all manner of benefits and advantages of ex- 
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ception which may be had and taken to the many errors, uncertain¬ 
ties, imperfections and insufficiencies in the plaintiff’s said bill of 
complaint contained, for answer thereunto, or unto so much or such 
parts thereof as this defendant is advised that it is material or neces¬ 
sary tor it to make answer unto, answering, says: 

j* defendant admits that the plaintiff is a corporation organ- 
15®? and existing under and by virtue of the laws of the State of 
Ohio, and has its principal office in the city of Columbus, county of 
rranklm, State of Ohio, and is a citizen and resident of said State. 

2. Defendant admits that the Federal Trade Commission is a body 
corporate, organized and existing under an Act of Congress entitled, 

i* j crea ^ e a Federal Irade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914; 
that it has its principal office in and is a resident of the District of 
Columbia. 

3. Defendant admits that on or about December 15, 1919, it 
adopted the preamble and resolution set forth in paragraph 3 of the 
bill of complaint; but defendant avers that said resolution does not 
set forth its only source of authority for requiring the reports sought 
to be enjoined; the authority under which defendant has proceeded 
is hereinafter fully set forth. 

4. It is true, as set forth in paragraph 4 of the bill of complaint, 
that on or about January 31, 1920, defendant served upon a large 
number of corporations, including plaintiff, an order which is set 
forth in said paragraph. In pursuance of said order, defendant 
issued and caused to be sent to the various coal dealers engaged in 
commerce as defined by the Federal Trade Commission Act, a form 
making certain inquiries about the conduct of their business a copy 
of which is filed with the plaintiff’s bill, marked Exhibit “A”, and 
also instructions lor compiling semibituminous, or subbituminous, coal 
or lignite reports on cost, income, and tonnage, a copv of which instruc¬ 
tions is filed with the plaintiff’s bill marked Exhibit “B”. Defend¬ 
ant avers that said forms for reporting were prepared with only 

5S such detail as defendant and competent accountants considered 
necessary to produce the information which the commission is 
authorized by the statute to obtain, viz, as to the organization, 
business, conduct, practices and management of plaintiff and other 
corporations similarly situated. 

5. It is true, as set forth in the bill of complaint, that on March 
2, 1920, plaintiff having failed to respond to the request for the 
information set forth in Exhibit “A” above described, defendant 
did serve a notice upon plaintiff, requesting it to furnish the infor¬ 
mation as requested, and notifying it that unless the said special 
report, as requested in the interrogatories, was furnished within the 
time and in the manner prescribed by law steps would be taken to 
recover the penalty prescribed by section 10 of the Federal Trade 
Commission act. 

6. Defendant relies on paragraphs (a) and (b) of section 6 of said 
Trade Commission act, as set forth in paragraph 6 of the bill of 
complaint; but it also relies upon paragraphs (f) and (g) of sections 
6, and upon section 9, and upon the whole of said act, and upon all 
acts of Congress relating thereto, including a paragraph m the 
Appropriation Act of November 4, 1919, appropriating the addi¬ 
tional sum of $150,000 to this defendant for tne purpose of making 
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the inquiries and investigations directed by Congress therein, as 
its authority for making the inquiries contained in Exhibits “A" 
and “B”, of which the plaintiff is now complaining. The para¬ 
graph in the above-named appropriation act appropriating said 
additional sum to this defendant is as follows, to wit: 

'‘Federal Trade Commission: For all expenses necessary in con¬ 
nection with the collection of information as may be directed by 
the President of the United States, or within the scope of its powers 
regarding the production, ownership, manufacture, storage, and dis¬ 
tribution of foodstuffs or other necessaries, and the products or 
by-products arising from or in connection with the preparation and 
manufacture thereof, together with figures of cost and wholesale and 
retail prices, SI50,000.00.” 

7. Defendant denies the allegations of paragraph 7 of said bill 
of complaint and asserts that under the Constitution and laws of the 
United States it has power and authority to require from plaintiff 
and other corporations of like character and engaged in interstate 
commerce, the report required by the order of December 15, 1919, 
and the interrogatories and instructions sent out in accordance 
therewith—Exhibits “A” and “B” to plaintiff’s bill. 

Further answering, defendant states that its request upon plaintiff 
is a general inquiry into conditions in an entire country-wide trade, 
in which plaintiff was merely called as a witness to produce certain 
information relevant to said inquiry, and that as such witness 
plaintiff is without right to raise the constitutionality of the act, 
either as to the w T ant of the powder of Congress to enact the statute 
questioned or of the defendant to compel thereunder the information 
requested. 

59 8 and 9. Answ ering paragraphs 8 and 9, defendant says that 

plaintiff is engaged in tne business of selling in interstate com¬ 
merce large quantities of bituminous coal. The coal so sold by plain¬ 
tiff is produced by it at certain mines situated in the counties of 
Meigs, Gallia, and Jackson, in the State of Ohio, which mines have a 
daily capacity of about two thousand tons, and at certain other 
mines in the county of Perry, in the State of Kentucky, with at 
capacity of about fifteen hundred tons per day. 

Defendant is informed and believes, and therefore avers, that sub¬ 
stantially all of the coal produced by plaintiff at said mines in Ken¬ 
tucky is sold and shipped by plaintiff outside of the State of Ken- 
fuckjr in interstate commerce. Of the coal produced by plaintiff at 
its mines in Ohio, the defendant, upon information and belief, avers 
that approximately fifty per cent thereof is sold and shipped by 
plaintiff to points outside the State of Ohio and in interstate com¬ 
merce. 

Upon information and belief defendant avers that the principal 
ultimate business and trade of plaintiff is the selling of coal, and that 
it mines coal only for the purpose of selling it, except a small quantity 
which is used in the operation of plaintiff’s mines; that plaintiff has 
no substantial storage capacity at either of its mines and does not, 
as a practice, store its coal after the same is mined; usually it mines 
each day only such amount of coal as can be shipped in cars which 
have been or shall be that day received at the mines and loaded into 
its owm mine cars in w hich the coal is carried to the tipple. 
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Upon information and belief defendant avers that plaintiff pro¬ 
duces and mines little, if any, coal until a contract has been made, 
or an order received by it for the sale of such coal; that of all the 
coal mined and produced by plaintiff, about seventy-five per cent 
is produced for sale and is sold by plaintiff for shipment to places 
outside the States where it is produced, and under contracts and 
orders made as aforesaid before the actual production of the coal, 
and with the intention on plaintiff's part of delivering the said coal 
either at the mine or at the points of destination outside of the 
State where produced, and that when it is delivered at the mine it 
is with the understanding that the purchasers shall cause the same 
to be transported without the State where produced. Defendant 
avers that under plaintiff’s method of doing business the said coal is 
in commerce from the time the coal is loosened from the seam, and 
from that moment all of said coal which is destined to points outside 
the State where produced is in interstate commerce. 

Defendant admits that as to the coal sold for shipment to points 
in the State where it is produced the transactions do not constitute 
interstate commerce. 

Upon information and belief defendant avers that in producing its 
coal and selling the same, and in keeping its record of the cost thereof, 
plaintiff pays no attention to State tines; it has but one organization 
and force at each of its mines; all miners and other laborers perform 
mining work in handling all the coal, irrespective of whether it is 
destined to points within or without the State where produced, and 
that plaintiff has kept and now keeps cost records only oi‘ all 
GO the coal which it produces in each mine, and that the said 
records do not segregate in any way the cost of coal destined to 
points outside the State where produced from the cost of other coal, 
including coal used at the mine and that destined to points within 
the State where produced, and that the cost records of plaintiff do 
not permit such segregation, and that plaintiff*, under its system of 
keeping accounts, cannot ascertain the cost of coal sold in interstate 
commerce without at the same time ascertaining the cost of all its 
coal, including the coal sold in the State where produced; its records 
as kept show the cost of labor, supplies, and all other costs as applied 
to all of the coal produced in each mine; under its system of accounts 
the indirect and overhead costs relate to all of the coal produced 
by it, and in order to arrive at the cost of a ton of coal sold in inter¬ 
state commerce, plaintiff’s figures showing the cost of all its coal 
must be examined; and defendant avers that as the business and 
trade of plaintiff is now organized and conducted its cost records can¬ 
not be kept in such a way as to show separately the cost of coal sold 
in interstate commerce from that sold in the State where produced; 
that the cost and selling price of coal sold by plaintiff in the State 
where produced have a direct relationship to the cost and selling 
price of coal sold by plaintiff in interstate commerce; and that plain¬ 
tiff’s accounts and records, as kept bv it, are so interwoven and inter¬ 
related that it cannot furnish the information asked for with respect 
to coal sold in interstate commerce without at the same time ascer¬ 
taining the same information with respect to all coal sold by it: that 
so far as the costs to plaintiff of its coal are concerned, its business 
is conducted as a single, non-separable whole; that it requires less 
labor on the plaintiff’s part and is easier and less expensive to plain- 
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tiff, to furnish the information asked for by defendant than it would 
be to ascertain the information and give it with respect to coal sold 
by it only in interstate commerce. 

Except as hereinbefore admitted, defendant denies the allegations 
of paragraphs 8 and 9. 

10. In answer to paragraph 10 of plaintiff’s bill, defendant asserts 
that the Federal Trade Commission act does authorize it to require 
of plaintiff that it furnish the report referred to in its order of January 
31. 1920: and answering the sun-paragraphs, says: 

(a) Defendant denies that said order and the accompanying form 
and instructions in substance or effect prescribed the method in 
which the plaintiff shall keep its books of account, but asserts that 
while plaintiff may not use a system of accounting and bookkeeping 
which in all particulars conforms to the form of report and instruc¬ 
tions issued by the commission, that plaintiff, as well as all other 
coal producing companies, does use such a system of accounting and 
bookkeeping as would enable it to obtain therefrom all information 
necessary for fully answering all questions embodied in said form and 
instructions, and it will not be necessary for plaintiff, in order to 
fully comply with the commission’s said request, to materially 
change its classification of accounts and forms, nor to change its 
original cost records or accounting system, nor to adopt or use new 
cost records. The plaintiff can, by analysis of its existing records, 
separate the expenditures for labor and make report thereof, depend¬ 
ing on whether the labor was employed in maintenance and repair 
work, or in the performance of other operating duties, without 
rearranging or changing its pay-roll records, cost sheets, classifica¬ 
tion of operating accounts, or supply records. 

61 At the suggestion of officers of the National Coal Association, 

a conference was held on February 9th and 10th, 1920, between 
their representatives and authorized representatives of the Federal 
Trade Commission, with the purpose of ascertaining whether any 
modifications could properly be made in the form of the coal report 
of the commission, or in the instructions regarding said report, 
which would minimize the work of making returns thereon by the 
coal companies: and in said conference, the understanding was 
reached that certain modifications could be made in the instructions 
which would have the desired effect, and in particular, in respect to 
the items of labor in maintenance and repairs, to wit, that such 
companies as did not accumulate their expenses under these items 
separately from other operating expenses would not be required to 
make a separate return for them, and in consequence of said under¬ 
standing the coal companies were severally advised of the said 
change in instructions and modification in the form of return, as is 
shown in the copy of the letter and accompanying instructions 
annexed hereto as Exhibit “ A.” 

Defendant asserts that to fully comply with the commission's said 
order and to furnish the report requested, it will not be necessary for 
plaintiff to alter its method of bookkeeping or adopt a different 
method or form of keeping its books of account. 

Defendant alleges that from the month of August, 1917, to the 
month of December, 1918, it called upon many of the mine operatort 
in the United States, both anthracite and bituminous, to file with is 
monthly reports containing information which would show the cost 
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and selling price of its coal. A copy of each of the forms upon which 
said reports were made is attached hereto, marked Exhibits “B,” 
“B 1,” and “B 2” for the bituminous operators, and Exhibit “F” 
for the anthracite operators, and prayed to be taken as a part hereof. 

Such reports as required by this commission were filed each month 
by bituminous coal operators who represented over 95 per cent of the 
total annual tonnage of bituminous production and over 99 per cent 
of the annual anthracite production. Plaintiff filed these reports each 
month for its mines in Ohio and gave in detail in its said reports all the 
information contained thereon. 

As to the items, “Other operating labor” on line 4, and “Mainte¬ 
nance and repairs” on line 5, of the form herein complained of, 
defendant, in the years 1917 and 1918, asked for the same information 
in lines 9, 10, 11, and 12. In its reports plaintiff, during these years, 
segregated its information and made no complaint that it was unable 
to furnish the information separately. 

So, as to operating supplies and maintenance and repairs called 
for in lines 11 and 13 of tne present form, the same information was 
requested in lines 22 and 25 of the former reports. Plaintiff filled 
out these lines in detail in these reports, and apparently had no 
difficulty in so doing. And defendant avers that books kept so as to 
show the facts called for by the form Exhibit “ B” hereto, must and 
do show the information called for by said form Exhibit “A” to the 
bill of complaint herein. 

It has always been the practice of this defendant, in cases where a 
corporation was unable to furnish from its records detailed informa¬ 
tion asked for, to accept the best information which could be 
02 furnished from such records. In the said conference between 
the officers of the National Coal Association and of this 
pefendant, held February, 1920, it was agreed that as to those cor¬ 
porations which did not separate their labor devoted to maintenance 
and repairs from the other operating labor, the information could 
be furnished in a combined iorm. It was also agreed that as to 
corporations which did not separate supplies appropriated to main¬ 
tenance and repairs from other operating supplies, the information 
might be furnished in a combined form. 

This defendant formally adopts and ratifies the said agreement and 
its said practice, and hereby amends the said Exhibit “A” to the bill 
of complaint to conform to said supplementary instructions, and so 
as to permit those corporations whose records are so kept as not to 
distinguish labor devoted to maintenance and repairs from its other 
operating labor, to furnish all of the information called for by lines 
4 and 5 in one item; and also to permit those corporations whose 
records do not permit the separation of the items called for by lines 
11 and 13, to furnish the same in combined form. 

(b) Defendant denies the averments of paragraph (b) of the bill, 
and alleges that all of the information necessary for fully answering 
all questions embodied in defendant’s said order and form, relates 
to the organization, business, conduct, practices and management of 
plaintiff and its relation to other corporations, partnerships and 
individuals. That the financial condition of plaintiff or any other 
corporation similarly engaged in commerce, is a proper subject of 
inquiry by defendant, under and by virtue of its power conferred 
by law. 
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(c) Defendant asserts that it has authority to require plaintiff to 
report allowance or depletion of mineral lands, amortization of devel¬ 
opment costs and depreciation of plant and equipment, and denies 
that the theory of calculating depletion, amortization and depre¬ 
ciation, as required in said order and report, is unsound, misleading, 
and inapplicable to plaintiff s circumstances and condition because 
of the fact that plaintiff has on its books no allocation of cost of min¬ 
erals, development cost, and building and machinery, but that all 
are included in one account; that to include allowances for these 
items in one account is contrary to the best accounting principles, 
for the reason that the bases for calculating these three different 
allowances are radically distinct and separate, and arc governed by 
altogether different conditions and considerations; that depreciation 
of buildings and equipment is based upon the life of same; that deple¬ 
tion and amortization are computed upon a tonnage basis; that where 
a mining property which is a going concern is purchased for a lump 
sum, the purchaser always has a clear idea, or can easily ascertain 
the proportion of the whole price paid which is represented by each 
of the parts which is subject to depletion, amortization, or deprecia¬ 
tion, and for his own proper guidance must separate them, and when 
so separated, compliance with the commission’s request can he 
made without difficulty. Defendant admits that it has no authority 
to require plaintiff to adopt an unsound method of calculating charges 
which would lead to misleading results as to the cost to the plaintiff 
of producing coal, and asserts it has not sought to do so and has not 
done so. 

Defendant avers that from August, 1017, to December, 1918, 
plaintiff filed two monthly reports with this commission upon the 
form Exhibit 4 * B,” hereto. One report covered the Wainwright 
63 mine in Jackson County, which is a leased mine. The other 
report covered mines 1, 2, 3 and 4 in Meigs County, and these 
reports show royalty, depletion and depreciation. 11 is true that these 
reports did not separate the depreciation of development (line 41— 
which is equivalent to amortization, on line 23 of the form here com¬ 
plained of) from the depreciation on equipment (line 40—which is 
the equivalent of line 24 on the present form), but plaintiff showed 
depreciation on structures, equipment, and development in one ac¬ 
count. This commission accepted these reports as they were filed. 
The practice of the commission in such cases has been to accept in¬ 
formation as shown on the books. 

In such cases, however, defendant requests the corporations making 
such reports to file upon a form, for which a blank is prepared, a 
statement, dividing according to the best judgment of the proper 
officials of the corporation the proportion of the cost applicable to 
coal, the proportion applicable to buildings and equipment used in 
the production of coal, and the proportion applicable to buildings, 
etc., not used in the production of coal. A copy of said form is at¬ 
tached hereto marked Exhibit “C.” 

The defendant is entirely willing to accept the information as 
shown upon the books of plaintiff, and it now formally modifies lines 
22, 23, and 24 on the form complained of so as to permit a corporation 
whose books do not show this information separately to give the in¬ 
formation asked for in a combined form, provided the corporation 
will also furnish the estimate before mentioned showing in its judg- 
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ment the cost of the coal in the land and the cost of the buildings 
and equipment. 

Defendant denies that the furnishing of the information as called 
for in the form complained of as originally drawn, or as here modified, 
will require plaintiff to keep a separate set of books, or will require 
it to keep any accounts not necessary to be kept by it to enable it to 
file its income tax returns, and defendant attaches hereto as Ex¬ 
hibit “D” a form issued by the Bureau of Internal Revenue, coal 
section, calling for a schedule for valuation of coal properties, to 
determine invested capital, depletion, and profit and loss from sale 
of capital assets. This requires accounts to De kept in as great detail 
as is necessary to fill out the forms issued by this commission. It is 
true that this form, on page 8, calls for depreciation on a per ton 
basis. This defendant, as before set forth, is willing, where the in¬ 
formation is kept as plaintiff alleges, to accept the information as 
shown by plaintiff’s books. 

So far as plaintiff’s mining properties in Perry County, Kentucky, 
are concerned, the information called for by lines 22 to 24 of the pres¬ 
ent form may be furnished in separate items or in combined form, 
according as they are kept on plaintiff’s books. 

Defendant alleges that as to all other items called for by the form 
complained of, by plaintiff, other than those specifically mentioned 
in lines 4, 5, 11, 13, and 22 to 24, plaintiff’s books are kept with 
sufficient fullness and detail to enable it to give, from the accounts 
already thereon, the information called for thereby; that all of said 
information was called for in said reports furnished by plaintiff in 
1917 and 1918, and same was given in detail by plaintiff from its 
accounts. 

64 (d) Defendant admits that paragraph 10 of the act of 

September 26, 1914, provides for penalties for wilfully making 
any false entry or statement of fact in any report required by defend¬ 
ant under and by virtue of the power and authority conferred by 
section 6 of said act, as alleged in section 10, paragraph (d) of plain¬ 
tiff’s bill, but denies that if plaintiff or its officers or employes should 
make a report prepared in accordance w'ith the requirements of 
defendant such officers or employes would be certifying to statements 
which they would not believe to be correct, and which in truth and 
in fact would not be correct, and that such officers or employes 
would thereby be exposed to the danger of being charged with an 
offence and subjected to the penalties provided. Defendant asserts 
that, with regard to computation of depletion, depreciation, and 
amortization, in many instances only estimates are available, and 
exact results cannot always be arrived at, and that in such cases 
plaintiff, its officers and employes, would only be required to give 
estimates honestly arrived at, and w T ould not incur penalties for 
honest mistakes they might make, but w r ould only incur such penalties 
for wilfully making false entries or statements, and any entries and 
statements, if made in conformity with defendant’s report, form, and 
instructions, and in conformity v r ith correct principles of accounting, 
would not subject those making them to any penalties, unless such 
persons would wilfully incorporate in such report the result of an 
estimate which they knew w r as false. 

(e) Defendant admits that no complaint has been filed by or before 
it charging plaintiff with unfair methods of competition or with the 
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violation of the Federal Trade Commission act or the antitrust acts. 
Defendant avers that it is proceeding under section 6 of the Federal 
Trade Commission act, under which there is no provision for com¬ 
plaint. It is proceeding to investigate the organization, business, 
conduct, practices, and management of corporations engaged in 
commerce, and to require such corporations to file reports furnishing 
to it information with respect to such matters, and that, under the 
said section 6, it is the duty of defendant to make public from time 
to time such portion of the information obtained by it, except trade 
secrets and names of customers, as it shall deem expedient in the 
public interest, and also to make reports to Congress and to submit 
therewith recommendations for additional legislation. Defendant 
asserts that such information as is sought by it is sought for a lawful 
purpose and within the scope of the powers conferred upon it by the 
said trade commission act. The information so sought may or may 
not throw light upon, and may or may not have bearing upon, a 
possible violation by plaintiff of any of the acts of Congress men¬ 
tioned in this paragraph. 

(f) Defendant admits that it assumes to have power and authority 
to inspect the books of account of plaintiff as well as the books and 
accounts of any other corporation engaged in commerce as defined 
by the commission act, except banks and common carriers, where 
such corporations are being “investigated or proceeded against, M 
within the meaning of the provisions of the act, and asserts that 
defendant and all other corporations engaged in interstate and for- 
eign commerce in the production and sale of coal, are being ‘‘investi¬ 
gated or proceeded against by defendant within the meaning of 
section 9 of said commission act. 

Defendant has heretofore asserted the right to inspect the books 
of account of many corporations engaged in selling and pro- 
65 during coal, and its right to such inspection had never been 
questioned prior to the filing of this suit. 

(g) Defendant admits that plaintiff is incorporated under the 
laws of the State of Ohio, and that it derives its corporate powers 
from the law under which it is organized; but it denies that plaintiff 
does not derive any power from the Government of the United 
States, and it denies that plaintiff is engaged entirely in a private 
business, and alleges, on the contrary, that the business in which 
plaintiff is engaged is one which is impressed with a public interest. 

Defendant alleges that the sale and production of coal to be used 
as fuel is one of the basic and vital industries in the United States, 
and is one upon which, at the present time, most of the commerce 
of the United States is absolutely dependent; and defendant alleges 
that the safety, health and convenience, as well as the lives of the 
citizens of the l nited States are to a large extent dependent upon the 
said industry; and defendant alleges that it has a general visitorial 
power over plaintiff as long as plaintiff engages in commerce as defined 
b\ section 4 of the commission act, and that such power is not limited 
to requiring information reasonably necessary or directlv relating 
to the performance of defendant’s duty in the proliibition of unfair 
methods of competition in interstate and foreign commerce or the 
enforcement of the Clayton Act, but that defendant mav require 
information from plaintiff and other corporations engaged in com¬ 
merce as defined bv said act, except banks and common carriers. 
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concerning their organization, business, practices, management 
and relation to other corporations, partnerships and individuals, 
for purposes wholly independent of complaints based upon alleged 
unfair methods of competition or violation of the antitrust acts. 

11. Defendant admits that it is its purpose to collect and submit 
to Congress and to the public, information concerning the Nation’s 
coal-mining industry ana trade as a whole, but denies that informa¬ 
tion collected on its prescribed forms or reports, and pursuant to its 
prescribed instructions, and its conclusions based thereon concerning 
the cost of producing coal and profits of corporations engaged in 
such business will be incorrect and misleading and misrepresent the 
true conditions of said industry. The defendant further denies 
that the publication of such information will result in any loss or 
damage to corporations engaged in the coal-mining industry, includ¬ 
ing the plaintiff, but asserts that such information will be of great 
benefit to the said corporations, including the plaintiff, and to the 
public. 

12. Defendant denies that the Federal trade commission act is 
unconstitutional and void. 

(a) and (b). The defendant denies that the power of Congress to 
pass the Federal trade act is derived solely from the so-called com¬ 
merce clause of the Constitution; and denies that under the com¬ 
merce clause Congress is without power to regulate commerce which 
is wholly intrastate. Defendant avers that the power of Congress 
to pass legislation is contained in other clauses of the Constitution; 
that Congress has constitutional power to regulate commerce which 
in and of itself is intrastate, whenever such regulation is necessary 
to the regulation of interstate commerce; that defendant has power 
to call upon plaintiff to furnish the information to be con- 
66 tained in said reports with respect to all of its interstate and 
intrastate commerce; and that the business of plaintiff is 
conducted, and its accounts are kept, as a nonseparable whole; and 
that all tire information sought in the form and report complained 
of is necessary to give the information required as to the interstate 
commerce of plaintiff; and defendant further alleges that its pur¬ 
pose is to ascertain the information with respect to all bituminous 
coal sold in the Lnited States, and that the information as to all 
such coal is necessary, in order to enable it to obtain cost and sales 
figures which are of any value. 

Defendant denies that the order of the commission and the accom¬ 
panying form of report and instructions constitute an attempt upon 
its part to regulate the merely intrastate business of plaintiff. 
Defendant denies that the said order and report and instructions 
constitute any regulation of plaintiff’s business. They call merely 
for the furnishing of information to defendant, and such furnishing 
of information is not a regulation of commerce. 

Defendant avers that its power to gather and compile informa¬ 
tion concerning the organization, business, conduct, practices, and 
management of corporations engaged in interstate commerce, and 
to publish portions thereof, is not confined to such matters only 
as, in and of themselves, constitute interstate commerce, but in¬ 
cludes all transactions information concerning which may in any 
manner affect or explain the interstate activities of such corpora¬ 
tion; and defendant alleges that all of the transactions with respect 
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to which information is asked in said reports do affect and explain 
the interstate activities of plaintiff. 

(c) Defendant admits that plaintiff is a corporation organized as 
aforesaid, but it alleges as aforesaid that the business of plaintiff, 
in common with all other producers of coal, is impressed with a 
public interest. Defendant denies that its action in requesting 
the reports as before set forth constitutes an unreasonable search 
and seizure, and denies that it constitutes any search or seizure, or 
1S T in violation of the fourth amendment to the Constitution of the 
United States, or is an invasion of the rights or privacy of plaintiff. 

Defendant avers that said orders and questionnaires and the 
action of defendant in demanding answers thereto and compliance 
therewith are not a usurpation of pow*er, and are not an intrusion 
upon the private business and private rights of plaintiff, but are 
done and performed by virtue of an act of Congress; that this 
defendant, in publishing the information sought to be secured, pro¬ 
poses to comply with the provisions of said statute and not disclose 
any trade secrets or the names of customers, and not disclose the 
costs of anv individual manufacture; to make such publication 
only in such form and manner as will conceal, rather than dis¬ 
close, secrets of the business of any individual operator; and defend- 
ant alleges that it will not make publication 01 said information in 
such manner or form as to take aw^ay any property right of plaintiff 
in its processes, organization, and methods. Defendant avers that 
as to coal, the National Coal Association before mentioned, which 
is a trade association of coal operators, has continually gathered and 
disseminated much more detailed information than that called for 
by defendant, but defendant avers that such dissemination was 
made largely and directly to competitors or supposed competitors 
in the same trade, and that only such portions of said information 
were given to the public as might be deemed advisable by those 
self-interested in the trade. 

67 (d) Defendant denies that plaintiff will be subjected to an 

unwarranted substantial expense and loss or to unnecessary 
expense and loss in the preparation of the reports on the form pre¬ 
pared by said commission, either as originally issued or as subse¬ 
quently amended by said supplemental instructions and by this 
answer. Defendant denies that it will be necessary for plaintiff to 

make any change in its system of bookkeeping to enable it to fill out 
said reports. 

Defendant admits that no provision is made to compensate plaintiff 
for the cost of preparing the said reports, but it denies that the action 
and order of this defendant deprive plaintiff of its property without 
u e PFF 0688 ^ aw an( l without just compensation, or in violation of 
the fifth amendment to the Constitution of the United States, and 
defendant alleges that compliance of plaintiff with said order in mak¬ 
ing answers to said questionnaires would not entail any expense out 
of proportion to plaintiff s business, and that as to such expense it is 

within the power of Congress to require of plaintiff the making 
tnereoi • 

(c) Defendant denies that Congress can itself require, and authorize 
defendant to require, the plaintiff to furnish inforjnation concerning 
its private affairs only when that is reasonably necessary and reason¬ 
ably related to a regulation of interstate or foreign commerce. On 
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the contrary, defendant avers that Congress may itself obtain such 
information and authorize this defendant to obtain the information 
under many clauses of the Constitution and irrespective of its rela¬ 
tionship to interstate or foreign commerce. 

Defendant denies all of the other averments of said paragraph (e). 

Defendant avers that all of the information which it seeks to elicit 
from plaintiff does relate to the interstate and foreign commerce of 
plaintiff, and is reasonable, and is reasonably necessary, and that 
none of said information relates solely and exclusively to the intra¬ 
state business of plaintiff; that all the information which is asked for 
in the reports and questionnaires complained of has a direct, sub¬ 
stantial, and ineradicable relationship to its interstate commerce and 
is necessary and indispensable to the making of an accurate and 
intelligent report upon the interstate commerce of the plaintiff as 
authorized by the Trade Commission act. 

(f) The defendant denies that the Federal Trade Commission act 
authorizes the defendant to engage in any act prohibited by the 
Constitution of the United States and likewise denies that Congress 
has undertaken in said act to empower the Federal Trade Commission 
to legislate. 

13. Defendant admits that the President of the United States, on 
July 3, 1918, issued the Executive order referred to in paragraph 13 
of plaintiff’s bill of complaint, but denies that since the issuance of 
such order the defendant has possessed no authority to require cor¬ 
porations engaged in the production of coal and the sale of same in 
interstate commerce to make reports concerning their organization, 
business, etc., as authorized by the provisions of section 6 of said 
Federal Trade Commission act, and defendant avers that the effect 
of such Executive order of July 3, 1918, was only to confer concurrent 
like authority upon the United States Fuel Administration and the 
United States Fuel Administrator for the purpose of enabling them 
to obtain from producers of and dealers in coal information 
68 which would enable them to carry out their duties under 
section 25 of the act of August 10, *1917, known as the Lever 
Act, in fixing prices for and regulating the distribution of coal, and 
defendant avers that all powers conferred under section 6 of the 
Federal Trade Commission act were retained by defendant for all 
other purposes, including the purpose of requiring corporations 
en g a .g e( l commerce to make annual or special, or both annual and 
special, reports or answers in writing to specific questions, furnishing 
defendant with such information as it may require as to the organi¬ 
zation, business, conduct, practices, management, and relation to 
other corporations, partnerships, and individuals of such corporations; 
that the activities and functions of the United States Fuel Admin¬ 
istration and of the United States Fuel Administrator were suspended 
prior to January 1, 1920, and they had ceased to exercise the authority 
conferred on them prior to December 1, 1919, and defendant further 
avers that on December 22, 1920, the President of the United States, 
by Executive order (in order to remove any question as to the powers 
of the defendant in this regard) declared the authorization granted 
to the United States Fuel Administration and the United States Fuel 
Administrator by said Executive order of July 3, 1918, to be termi¬ 
nated as of January 1, 1920, and the powers thereunder fully restored 
to defendant as of January 1, 1920, as will more fully appear from 
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said Executive order, a copy of which is hereto attached as a part 
hereof and marked Exhibit “E.” 

And defendant avers that at the present time it has all the power 
^ it did have before the making of the Executive 

order on July 3, 1918, aforesaid; and that if the injunction in this case 
be dissolved the defendant proposes to call upon and require the 
plaintiff and other corporations in the coal trade to furnish from 
month to month, hereafter, reports similar in character to Exhibit 
“A” to the bill of complaint, as modified by the supplemental in¬ 
structions and by this answer, and containing in substance the same 
information therein called for; and defendant avers that as to such 
future action on its part the objection made in paragraph 13 of the 
bill of complaint can have no force. 

14. It is true, as alleged in the bill of plaintiff, that unless the 
information sought by defendant is furnished that the said defendant 
will proceed to enforce the order as prescribed by law. The said 
defendant denies that the order of the Federal Trade Commission 
directing said inquiries to be made, and the interrogatories and 
instructions sent out by the said defendant in pursuance of said order, 
are void, as asserted by plaintiff. The defendant denies that the 
officers of the plaintiff will become amenable to a criminal prosecution 
if they answer the interrogatories sent out by said defendant, pro¬ 
vided such answers are made in good faith and with an honest effort 
to comply with the order. The penalties prescribed in section 10 of 
the said act are incurred only in case the officers “wilfully” make 
false reports, and unless the said reports are wilfully false no criminal 
prosecution will be effective against the officers of said corporation. 

15. That by an act approved February 14, 1903 (32 Stat. 827), 
Congress created in the Department of Commerce and Labor the 
Bureau of Corporations, and granted to the Commissioner of said 
bureau power and authority to make — 

diligent investigation into the organization, conduct, and 
management of the business of any corporation, joint stock company, 
or corporate combination engaged in commerce among the several 
States and with foreign nations, excepting common carriers 
69 subject to “ An act to regulate commerce,” approved February 
fourth, eighteen hundred and eighty-seven, and to gather such 
information and data as will enable the President of the United 
States to make recommendations to Congress for legislation (for the 
regulation of such commerce), and to report such data to the Presi¬ 
dent from time to time as he shall require; and the information so 
obtained, or as much thereof as the President mav direct, shall be 
made public. 

And in order to accomplish the above purposes declared, said act 
provided that — 

That said commissioner shall have and exercise the same power 
and authority in respect to corporations, joint stock companies and 
combinations subject to the provisions thereof, as is conferred on the 
Interstate Commerce Commission in said “ act to regulate commerce” 
and the amendments thereto in respect to common carriers, so far as 
the same may be applicable, including the right to subpoena and 
compel the attendance and testimony of witnesses and the produc¬ 
tion of documentary evidence and “to administer oaths. All the 
requirements, obligations, liabilities, and immunities imposed or con- 
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ferred by said “Act to regulate commerce” and by “An act in rela- 
tion to testimony before the Interstate Commerce Commission,” and 
so forth, approved February eleventh, eighteen hundred and ninety- 
three, supplemental to said 'Act to regulate commerce,” shall also 
apply to all persons who may be subpoenaed to testify as witnesses 
or to produce documentary evidence in pursuance of the authority 
conferred by this section. J 

And said act also provided that— 

It shall also be the province and duty of said bureau, under the 
direction of the Secretary of Commerce and Labor, to gather, com¬ 
pile, publish, and supply useful information concerning corporations 
doing business within the limits of the United States as shall engage 
in interstate commerce or in commerce between the United States 
and any foreign country, including corporations engaged in insurance, 
kw U> att ' n< t0 SUC ‘ > ot ^ er duties 88 may be hereafter provided by 

In pursuance of the powers and duties of said act, the Commis¬ 
sioner of Corporations, during the period of the existence of said 
bureau, from February 14, 1903, to September 26, 1914, carried on 
numerous and various investigations, in the course of which he 
gathered, compiled, and published complete information as to the 
activities of the concerns investigated, including not only their in- 
terstate but also their intrastate business. 

'Hiat in 1914 there was passed by the House of Representatives a 
bill creating an interstate trade commission and granting to it powers 
of investigation similar to those then possessed by the Bureau of 
Corporations. That neither the Bureau of Corporations act nor the 
above referred to bill as passed by the House provided for any formal 
proceedings. 

That as amended and passed by the Senate, said bill was a°Teed 
to in conference and finally enacted into law as the Federal Trade 
Commission act, and incorporated section 6 of the Federal 
/0 Trade Commission act, greatly broadening and extending the 
powers then held by the Bureau of Corporations. 

That by the Federal Trade Commission act it was also provided 
(section 3) that the Bureau of Corporations shall cease, and “ all 
pending investigations and proceedings of the Bureau of Corpora¬ 
tions shall be continued by the commission.” 

That from its inception to date, Congress has appropriated moneys 
in lump sum to be used by the Federal Trade Commission in carrying 
out its powers and duties under said act, including those granted 
by said section 6. That during its existence and to date the com¬ 
mission has continued its activities similar to those carried on by 
the Bureau of Corporations above mentioned, suitably changed to 
meet the changing conditions in industry, and as directed, authorized 
and empowered by Congress thereunder, in which investigations it 
has continuously used the money appropriated in lump sum by 
Congress for its use. 

That at all times covered by this case the commission has had 
available moneys from said lump appropriations and has expended 
them in its work of gathering, compiling, and disseminating infor¬ 
mation, as it was authorized and required to do by section 6 of said 
act. That until enjoined by this court in this proceeding and in the 

43839—23-4 
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proceeding in this court in the case of the Claire Furnace Company 
1. J',T ?• Trade Commission, it was continuing to perform 

lumn si.m Ut » 1 nnp ,nd?r *- 88ld “ em P l °y in g therein the Fundsof said 
* f , u appropriations. That for some time after the granting 
of said injunctions it continued to perform such duties in so far as 
it could perform them without violating such injunctions, namely 
by calling for voluntary reports from those engaged in the steel 

anDeared to°t a h < . mdUSt ” eS ’ “".l ' l continued such activities until it 

au^ nendTn^fho ? ,S8 * ,0n that by reaSOn of said ‘"Junctions and 
suits pending the voluntary responses so fell off as to render the 

to^akeTof 0 n mpl ed 8 ? fra g m ® ntar y.. partial, and incomplete as 
to make it of no accurate or substantial value either to the' public 

paid h for n out of % ‘° C ° n ? reSS ' , and that said activities were also 
mentioned * f th commiss,on s lu mp-sum appropriations above 

„ T hat r th , e commission, in the performance of its duties as authorized 
and directed by ( ongress, and as the commission believes its duties 
require, proposes to resume such activities as soon as and whenever 
it is released and relieved from the said restraining orders of this 
court, and that it has available under its lump-sum appropriations 

Sfes°anH e r d h proposeS f° us ? in ‘ he pursuance of saW 

ant i P er ^ ormance of said duties. 

It), that the commission, under its act, has full and comnlete 

power to gather, compile, and disseminate the information callecffor 

and which is sought to be enjoined in this case. That in the per- 

infnrml'n ° f ,ts l , dl , lt } es “ ‘s necessary for the commission to liave P the 
information called for, both as to interstate and intrastate transac¬ 
tions of complainant and of others in such trades, in order that the 
facts may be complete and accurate. 

17. That the requirements of the commission sought to be per¬ 
manently enjoined in this case are not unreasonable, or an abuse of 
discretion, or unduly expensive (considering the size of the 
71 industries concerned), and that they are not in violation of 

lotion o a f n ^ n r ,L P °fitT ed by P> aintiff corporation, either in vio- 
tW , V b fourth, fifth, or tenth amendments to the Constitution: 
““fA as , to corporations engaged in interstate commerce, they are 
neither deprivation of property without due process, nor are they 
undue search or seizure, nor search and seizure of any kind. That 
they are not sought in a criminal proceeding or in aid of procuring 
tw enCe agal , nst s pch concerns in any criminal proceeding, and that 
, tb .!L e no . t . done *. n . the absence of authority, but that they are done 
undei specific provision of statute, and power thereby granted. That 
said activities are all directed toward the gathering and compiling 
of mfoimation from corporations incorporated under State law S g 
whose only privileges of engagement in interstate commerce beyond 
the boundaries of the State in which incorporated are, and must be 
subject to the general, full, and complete powers of Congress of 
of interstate commerce, and its other powers under the 
Constitution, either expressed or implied, including its powers to 
promote the general welfare and to make all lawswhief shall be 
necessary and proper for carrying into execution all powers vested 

by the Constitution in the Government of the United States or in 
any department or officer thereof. states, or in 
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J*™* UnleSS - can JP;roeure the information called for and re- 

"am? t fn e d^”e a „ n if a th iVitieS , t } la I t 14 “ 

and snhtraction of intrastai'^cttities^Culd tnd^ thfrSt 

untrue and inaccurate and of little or no value in enabling the ™m 

Si r» d r„A Sw rxjsszss 

^ r^ ty f ? r { » n and’ complete information of 

merce WM careTulfv T ° therS .*«« in interstate com- 

merce, was carefully considered in preparing and making the reauire- 

ments sought to be permanently enjoined g q 

19. Defendant avers that the selling and mining of bituminous 
coal is a basic and vital industry in the United States- that twenty 

InrK fif 68 "n- 1 the Dis , trict of ^umbia, with a population oTovS 
forty-five million people, are entirely dependent Spon coal from 

. . ^ ^te^ except the negligible quantity of 125,000 tons out of a 

^ve ner ^ U nt o 0 f n (he hif year 1920 °! 556 >300,000 tons; that seventy- 
fl 6 PI °j nt ° f the bituminous coal consumed in the United States 

n f a ? d consumed m States other than those where produced 

is ? tatter ofT Y ^ ^ r duction ° { bituminous coal 

Uldted Stete and o lL neC T y i t0 the liV6S 0f the citizens of the 
U ti fu an(1 to the national commerce of the United State* 

and that the greater part of such coal itself is sold in interstate com- 

70 m ^ni e, a Pd niined with that intent. 

lhat in the production of bituminous coal few, if any 

ar ? e( ip i PP ed W1 th storage capacity. That the eco¬ 
nomical production of coal requires an avoidance of storage and that 
the coal as produced be placed in the cars; that the r^ticTof the 

Cm ° f T ne °P erat( } rs in the Un ited States is to mine 

into*thenars JhJnaShe mine° a “ ®“ be ° n the Same ^ loaded 

a f :|J at the ^[® ater P art of the bituminous coal produced in the United 

and th^ thU '' C ° ntr 1 acts , f0 1 r defi nite or indefinite periods 
and that the remaining coal, which is known as “free” or “spot’* 

coal is the bulk of it, sold before the coal is actually mined* *that 

when the coal is being taken from the seams, commerce as to it has 

actually begun. From the moment that the coal is loosened it 

th^malf steady uninterrupted stream as to the consumer. As to 

the small part of free or spot coal which is not actually sold before 

ontn \ l f ls practice of the producer to immediately load 

InA it an n t0 uT S0 ? e pomt where 11 ma y readily bf sold, 
Th«t n y S0 !5 k ef ? r ? tho ? e cars have reached their destination. 
*? at neither in the mining of coal nor in the sale thereof does the 
producer pay any attention to interstate lines. Many mines are 
situated near the State lines, and in many cases, as in the case of 
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some of the plaintiff’s mines, practically the entire production goes 
into interstate commerce. 

It is not customary for mine owners, in keeping their cost accounts, 
to make any distinction in such costs with reference to the destina¬ 
tion of the coal. The cost to produce a ton of coal is the same, 
whether it be sold in the same State or in other States. 

In order to obtain the cost of a ton of coal sold in interstate com¬ 
merce, it is necessary to get the cost of all coal sold by the mine 
owner. There is a direct and necessary relationship between the 
records of the coal operator with respect to that coal which is sold 
in interstate commerce and that which is sold otherwise. The cost 
of one cannot be obtained without at the same time obtaining the 
cost of the other. 

Federal Trade Commission, 

By William H. Fuller, 

Chief Counsel. 

Jesse C. Adkins, 

A. F. Busick, 

William T. Cilantland, 

Attorneys for Commission. 


73 District of Columbia, ss : 

I, Nelson B. Gaskill, on oath say that I am a member of and 
Chairman of the Federal Trade Commission, the defendant in the 
above-entitled cause, and that I have read the foregoing answer and 
know the contents thereof, and that I verily believe the facts stated 
in said answer to be true. 

Nelson B. Gaskill. 

Subscribed and sworn to before me, a notary public in and for the 
District of Columbia, by Nelson B. Gaskill, this 26th day of May, 1922. 
[seal.] Warren R. Choate. 

Notary Public in and for the District of Columbia. 

My commission expires April 5, 1923. 

Fiat: Let this amended answer be filed with exhibits. Jennings 
Bailey, Justice. 

74 Exhibit A. 

Address communications to Federal Trade Commission. 

Federal Trade Commission, 

Washington, March 11, 1920. 

“Coal-accounting (Bituminous).” 

Gentlemen: On February 8 and 9, 1920, at a conference held 
between officials and representatives of the National Coal Association 
and authorized representatives of the Federal Trade Commission, 
consideration was given to various suggested changes in the new 
monthly coal cost form on which reports are required oy the commis¬ 
sion. As a result of this conference, certain modifications have been 
made in the instructions previously sent you, copy of which is en¬ 
closed. Please note that in some instances they supersede as well 
as amplify the former instructions and should be attached to original 
instructions for future reference. 
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The report blanks for February, 1920, will be mailed you in a few 
days. In filling them out please follow the revised instructions. 

Very truly yours, 

Federal Trade Commission, 

_ J. P. Yoder, Secretary . 

Enc. y 


75 supplemental instructions, accompanying letter of 

MARCH 11, 1920. 

The instructions given below supersede or amend those for similar 
items shown in the original set of instructions. 

Line 5 and 13: Maintenance and repairs. Operators whose pay 
rolls, cost sheets, or other records segregate these accounts from the 
general operating costs are required to show such expenditures for 
labor and supplies on lines 5 and 13, respectively. Operators who 
find it impossible or impracticable to segregate items under this 
account from their other costs of operation may include such charges 
for labor and supplies on lines 4 and 11, respectively. 

The commission may from time to time also require operators to 
furnish an analysis of charges under this account or others, or have ! 
one of its agents examine an operator’s books to ascertain charges 
applicable under any or all headings. 

Power-house fuel. The commission does not allow the inclusion 
of a separate charge for power-house fuel in operating costs. Such 
a separate charge would be a duplication, since the cost of produc¬ 
tion of such coal is already included under the several headings of 
labor, supplies, and certain fixed charges. The commission, how¬ 
ever, does not wish to minimize the importance to operators of the 
necessity of keeping records showing the cost of the coal used at 
the power plant, as such figures would be of value in determining the 
economic advantages or disadvantages of producing power as com¬ 
pared with purchasing power for the operation of their plant. It 
is suggested and recommended that the value of the power-house 
fuel, based on the cost of production, be shown each month in the 
blank space on line 92 after the title. 

Line 18: ‘‘Supplies sold and miscellaneous revenue .” Several 
questions arose during the conference as to just what should or 
should not be considered as proper credits to cost under the several 
subdivisions set out in the instructions, and a number of complex 
cases were cited. The following amplification of the text may 
clarify the intended meaning: 

(a) Sales of explosives, etc. When the cost of such supplies^ is 
charged into operating costs either direct or through an inventory 

i-T— 1 ____• t _xl_• i_1 i i 


store or commissary should not be included here, but should be 
treated as a profit or loss under miscellaneous income or deductions 
from income. 

(b) Smithing. When carried as a separate account, the net revenue 
should be entered as a credit to cost. When a company credits this 
earning direct to an operating account the same result is obtained 
and is satisfactory to the commission. 
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(d) Rents. Rents which are to be included herein are those 
amounts received from the miners for the use of tenements or 
dwellings built at or near the mining property for the accom- 
76 modation of employees of the company. No rents should 
be included from buildings, dwellings, or real estate that are 
not an integral part of the mining operation; such rents should be 
included as a part of ‘‘Miscellaneous income.” 

Lines 47 and 52: “Purchased coal sales” and “Purchased coal 
cost” are included on the cost form as a part of “Total sales and 
transfer” and “Total cost of coal sold.” As used in the office 
tabulations, the costs and receipts of purchased coal are not com¬ 
bined with produced coal costs and receipts, but are treated as a 
miscellaneous income and deduction. 

Line 51: “Coal inventory.” To the value of the inventory at the 
close of the month should be added the value of coal in transit not 
invoiced, based on the cost of production. 

In view of the fact that coal operators have been experiencing 
considerable difficulty as a result of coal being confiscated ana 
diverted, it was deemed advisable to suggest a method of handling 
and reporting such tonnage on the commission’s cost forms. Sucn 
coal should T>e carried in inventory until invoiced. If the con¬ 
fiscated or diverted coal was shipped during 1919 but invoiced dur¬ 
ing the current year, the tonnage and value of such coal should be 
treated as inventory as at December 31, 1919. 
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oal tonnage ( t,000 pounds). 



119 Slack. 

120 Run of mine 

121 Total.... 
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Exhibit Bl. 


Federal Trade 
Seviibituminous, bituminous, or 


File No. 

Commission. 

subbituminons coal or lignite. 


Form C-l 

F. T. C. 


Report on cost, income, and tonnage for month of. 1918 . 

(Full name of reporting operator.) (Address of principal office.). 

Name of operator. Field 

Date. File No.* ..I !!!!!!!!!!!!!!!1 1 ”!!!!! 1 

(For use of the Federal Trade Commission onlv.) 


Line 

No. 

Ac¬ 

count 

No. 

Accounts. 

Amount 
(current 
month). 

Per ton* 

Amount, 
Jan. 1 to 
and incl. 
current 
month. 

Per ton.f 

1 

2 

51 

a 

Labor: 

Mining. 

S c. 

% c. 

S c. 

S c. 

3 

b 

Yardage and dead work. 





4 

c 

Haulage. 





5 

d 

Tipple. 





6 

e 

Removing stripped coal. 





7 

f 

Power. 





8 

R 

Washerv. 





9 

h 

Other operating labor. 





10 

11 

1 

Maintenance and repairs: 

1. Structures. 





12 


2. Equipment. 





13 

J 

Superintendence and engineering. 

.I. 



14 


Total labor. 







Supplies. 

Mine timbers. 





to 

16 

52 

a 





17 

b 

Feed and other stable supplies. 





18 

c 

Power-house fuel,.. tons, @ 1... 





19 

d 

Power purchased. 





20 

e 

Water purchased. 

L 




21 

f! 

Washerv supplies, including water. 

i 

i. 



22 

R 

Other operating supplies. 



.1 

23 

24 

h 

Maintenance and repairs: 

1. Structures. 





25 


2. Equipment. 

;.1 




20 


Total supplies. 

i ■ - ■ - 

1 



27 


Total labor and supplies (add lines 14 
and 26). 


1 





Debits and credits to cost (credits in red): 

Pro'it or loss on explosives and miners' 
supplies. 





29 

53 

a 





30 

b 

Revenue from smithing. 





31 

c 

Revenue from heat, light. and power. 





32 

d 

Miscellaneous debits and credits. 





33 


Total debits and credits. 





34 


Total operating cost (take line 27 and 
add or deduct 33).! 






54 

a 

Fixed charges and general expenses: 

Royalty, tons. 





36 

i 




37 

b 

Depletion, tons.@ $. 





38 

39 

c 

Depreciation: 

1. Structures. 





40 


2. Equipment. 





41 


3. Development. 





42 

43 

d 

Deferred charges (prorated): 

1. Stripping. 





44 


2. Rovalty (unrecoverable).1 




* ^ 

45 

e 

Taxes 'except income and excess profits).1 





46 

f 

Insurance—general. 

j 




47 

R 

Insurance—liability or workmen’s compensa¬ 
tion. 

j 




48 

b 

Officers’ salaries and expenses.%.. j 





49 

i 

Clerical salaries and office expenses.. 

.i 




50 

j 

Legal expenses. 





51 

k 

Miscellaneous. 





52 


Total fixed charges and general expenses... 

-1 




53 


Total mining costs (add lines 34 and 52)_ 













* Line 130 (M) is the divisor to he used to determine the rate per ton for lines 2 to 53, inclusive, 
t Line 180 (N) is the divisor to be used to determine the rate per ton for lin«e 2 to 53, inclusive. 
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"Z* 16 1 ^®P iatl0n required bv this report is ordered to be furnished pursuant to the 
K? er i commission under subdivision b of section 6 of “An act to create a 
Federal Trade Commission, to define its powers and duties, and for other purposes ” 
and under paragraph 12, section 25, of “An act to provide further for the national 

5S& the BUpply and ' 

The books, correspondence, records, and papers in anv way referring to transac¬ 
tions of any kind relating to the mining, production, sale, or distribution of all mine 
operators or other persons whose coal and coke have or may become subject to this 
section, and the books correspondence, records, and papers of any person applying 
for the purchase of coa and coke from the United States shall at all times be subject 
to inspection by the said agency.” J 

PENALTIES. 

Failure to mail this report within the time required will subject the corporation 
to a forfeiture of the sum of $100 for each and every day of the continuance of such 
failure. Section 10, Federal Trade Commission Act. 

Any person who shall wilfully make or cause to be made any false entry or state- 
™ ent in this report shall be subject to a fine of not less than $1,000 nor more 

uian $5,000, or imprisonment for a term of not more than three years or to both such 
fine and imprisonment. Section 10, Federal Trade Commission Act. 


NS® c ™ at 

No - No. I 


Accounts. 


Amount 

(current 

month). 


Per ton* 


Amount 
Jan. 1 to 
andincl. 
current 
month. 


Per ton.f 


Selling cost: 

Commissions. 

Advertising. 

Salesmen’s salaries and expenses.!.!. 

Officers’ salaries and expenses . . . %. 

Clerical salaries and office expenses. %. 

Uncollectible accounts.’ 

Miscellaneous. 


Total selling cost. 

Total mining and selling cost (add lines 
53 and 63). ... 


INCOME STATEMENT. 

Coal sales (line 121, columns F and G). 

Cost of coal sold: 

Purchased coal cost. 

Coal inventory, deduct increase, add decrease 

(line 124 or 125, col. K). 

Mining and selling cost (line 64).!.! 


Total cost of coal sold. 

Profit from coal (subtract line 71 from 66) 


Miscellaneous income (net): 

Dwellings. 

Commissaries or stores... ’ 

Transportation facilities. 

Coke. 

Other nonmining physical properties. 

Royalty, tons. 

Miscellaneous (itemize). 

1 . 

2 . . 

3. 


Total miscellaneous income. 

Total income (add lines 72 and 84). 


59 Deductions from income: 
a Taxes (income and excess profits). 

b Interest. 


Total deductions. 

Net income (subtract line 90 from 85). 


* Line 110 (F less power-house fuel and coal to coke ovens) is the divisor to be used to determine the rate 
per ton for lines 56 to 63, inclusive. 

t Line 110 (G less power-house fuel and coal to coke ovens) is the divisor to be used to determine the rate 
per ton for lines 56 to 63, inclusive. 
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Line Ac \ 
No. c °H. nt 


Accounts 


month). 


charges to fixed assets. 

Surface lands. 

Coal and lignite... 

Structures.. 

Equipment.. 

Development.’" ‘ ’. 


Total... 


Per ton. 

Amount 
Jan. 1 to 
and incl. 
current 
month. 

S c. 

$ c. 



_ 1 

. 1 . 

_i_ 


Approved and certified correct: 


(Name and title of officer.) 

To be signed by reporting operator. 


Exhibit B2. 


federal Trade Commission. 

Semibit uminous, bituminous, or subbituminous coal or lignite 

Report on cost, income, and tonnage for the month of... 


F. T. C. Form C-2. 
File No. 


1918. 


- If"" “7 rePOT “” g opcrator > .(AddreM of principal oflW.) 

Name of operator. Field.... 


Date. 


I Ac¬ 
count 
No. 


. File No. 

(For use of the Federal Trade Commission only.) 


Accounts. 


151 Labor: 

a Labor, mining S .washerv S 

h Simarmtnn/lnnnA »■%/) _•_ * 


Superintendence and engineering. 
Total labor. 


Supplies 

Oner 



Amount 

current 

mo. 

Per ton.* 

Amt. 

Jan. 

1 to date. 

Per ton.# 


.1 

I 





1 



Operating & repair supplies, mining S 

washeryl... 

Power purchased. 

Power-house fuel.tons * 


Power-house fuel,.*.tons, @ . 

Total supplies. 

Total labor and supplies (add lines 4 and 9). 


153 Debits and credits to cost (credits in red): 

a Profit or loss on miner’s supplies_ 

b Revenue from smithing. . 

c Miscellaneous debits and credits.!!! 


Total debits and credits. 


Total operating cost (take 1, 10 A- add or 
deduct 15). 



less power-house fuef and cold to 2 coke s LiSS^to^ h?’i UneS 30 t0 u ’ inclusive < use line 72 (F), 

elusive, use line 72 (O), less power-house fuel and cwTto cokfo^ens 6 ’ ^ ® (L); 30 to 37, in 
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■ 

1 

■* 

Line 


No. 


Accounts. 


I| 

V 


Amount Amt 

current Per ton. Jtn. 
mo - 1 to date. 


Per ton. 


154 Fixed charges and general expenses: 
a Royalty, tons.@ f. 

d Depletion^ tons.@ $.......... . 

S Depreciation (excl. depreciation on del . equip.) 
a Taxes (except income and excess profits). 

e Insurance—general...'... 

* Insuranc e—Liability or workmen’s compensa* 

g Officers’ salaries t. , expenses $_*! 

“ Clerical salaries and offices expenses 

i Miscellaneous. ^ . 


Total fixed charges and general expenses. 
Total mining cost (add lines 16 and 27)... 


155 Selling and delivery expenses: 

a Commissions. 

Uncollectible accounts 
c Delivery expenses— 


2. Supplies. 

3. Depreciation. 

Other selhng and delivery expenses.. 

Total selling and delivery expenses. 



Total mining and selling cost (add lines 28 
and 37). 

INCOME STATEMENT. 

156 Coal sales (Columns F and O, line 78)... 

157 Cost of coal sold: 

a Purchased coal cost. 

b Coal Inv^r add deer, deduct incr.’(i, 81 or 


EMMS 


Total cost of coal sold (add lines42,43 & 44) 
Profit from coal (deduct line 45 from 40).. . 
158 Miscellaneous income (net): 

a Dwellings. 

b Commissaries or stores. 

Coke. 

Miscellaneous.. 


Total miscellaneous income. 


Total income (add lines 46 & 52) carried 
forward. 

Total income (brought forward). 



Deductions from income: 

Taxes (income and excess profits). 

Interest. 

Miscellaneous. 


Total deductions. 

Net income (deduct line 59 from 54). 


Charges to fixed assets during current month' 

Surface lands. 

Coal or lignite. 

Structures. 

Equipment. 

Development. """!**. 




















































COAL TONNAGE (2,000 POUNDS). 
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GENERAL INFORMATION 
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81 Exhibit C. 

FEDERAL TRADE COMMISSION. 

Form No. 5. File No. 

Due of information.. 1920 

Cool section—Accounting Division — Depletion. 


Name 

or 

descrip¬ 
tion of 
tract. 

Date of 
pur¬ 
chase 
of tract 

(year). 

Actual 
cost of 
land at 
date of 
pur¬ 
chase 
(ex¬ 
clude 
all im¬ 
prove¬ 
ments). 

Esti¬ 
mated 
cost of 
surface 
(ex¬ 
clude 
coal). 

Esti¬ 
mated 
recover¬ 
able 
tonnage 
in tract 
at date 
of pur¬ 
chase 
(tons 
2,000 
lbs). 

Esti¬ 
mated 
tonnage 
taken 
from 
tract 
to Jan. 
1, 1918 
(tons 
2,000 
lbs). 

, Annual 
deple¬ 
tion 
charge. 

No. 

of 

acres. 

Thick¬ 
ness of 
seam 
(Inches). 

Valua¬ 

tion 

allowed 

by 

Treas¬ 

ury 

Depart¬ 
ment, 
as at 
March 

1, 1913. 

Rate 
per ton 
allowed 

by 

Treas¬ 
ury De¬ 
part¬ 
ment, in 
connec¬ 
tion 
with 
income 
tax. 



$. 

% . 



$ . 



$. 







i 


























1 












j 











































1 










1 


Approved and certified correct: 

(Name of operator.) 


(Name of officer.) 


(Title.) 
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82 


Federal Trade Commission. 


File No. . 
Form No. 6 


Coal Section—Accounting Division—Depreciation and amortization. 


Mine 


Item. 

Actual 

cost. 

Value 
Mar. 1, 
1913. 

Estimated 
salvage 
value when 
abandoned. 

Jan. 1, 1920. 

Annual 

depredation 

and 

amortisa¬ 

tion. 

Years 

operated. 

Estimated 

remaining 

life. 

Mining. 

Structures: 

Tipple or breaker. 







Power house. 







Washery. 







Repair shop. 







Other buildings. 







Dwelling houses. 







Equipment: 

Tipple or breaker. 







Power. 







Haulage and hoisting. 







Drainage.. 







Ventilation. 







Washery. 







Repair shop. 







Other equipment. 







Spurs and switches. 







Development: 

Shaft and main entries.... 







Drilling and prospecting.. 







Outside grading..‘..7.. 







Total. 













Nonmining. 

Railroad equipment. 












Floating or marine equipment. 







Commissary or store. 







Coke ovens. 







Delivery equipment. 







Total. 









.1 






* 

1 





Estimated recoverable tonnage (net tons) at date of purchase or lease.tons. 

(a) Owned.tons; (b) Leased.tons. 

Approved and certified correct: 


(Name of operator.) 


(Name of officer.) (Title.) 


I 


































66 FEDERAL TRADE COMMISSION VS. MAYNARD COAL COMPANY. 

83 Exhibit D. 

Form E. 

Revised Feb., 1921. 

Treasury Department, Bureau of Internal Revenue, Coal 

Section. 

Schedule for valuation of coal properties to determine invested 
capital, depletion, and profit or loss from sale of capital assets. 

For the taxable year ended. 

State year(s) to which this schedule applies. 

Taxpayer. 

Office address. 

Location of property. 


State.County. 

(Seal:) Office of Commissioner of Internal Revenue. 
Washington, Government Printing Office, 1921. 

84 instructions for taxpayers. 


1. This questionnaire is issued to assist you in furnishing the Com¬ 
missioner with information necessary for an accurate determination 
of your Federal income and profits taxes. 

2. Read carefully the articles in Regulations 45 concerning deple¬ 
tion, depreciation, and computation of profit or loss from sale of 
capital assets. (See Articles 13, 201-210, 215-217, 219, 222, 224 
545, 971, and 1561-1570, etc.) 

3. Read carefully all of the questions and directions in this form 
before you answer any of them. 

4. Tne questions should be considered with great care, and a re¬ 
sponse made to each, as the information requested is essential and 
vitally affects the determination of the amount of your taxes. 

5. The information requested herein should be given for each 
property separately when more than one property is reported. 
When depletion has been taken at different rates per ton at different 
mines, a separate form should be used for each mine. 

Separate mines are not necessarily separate properties. Any 
property, regardless of size or number of mines, that is operated as a 
unit with a uniform rate of depletion should be reported in one 
schedule. 

6. When you have completed the answers to the questions, execute 
the jurat on the last page, and return the form, together with any 
necessary separate schedules, maps, statements, etc., to the Com¬ 
missioner of Internal Revenue, Washington, D. C. 

85 1. Name of property. 

2. Location of property: State,.; countv, 

township,.range, .section, l;";;;;: 

3. Give the following general information: 

(a) Date of organization of company. 

( b ) Authorized capital $.. 

Number of shares of stock,.; par value per share, $_ 

Amount in bonds, $. 
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(c) Amount issued and paid for in cash at organization. 

Stock, $.; bonds, $. 

(a) Officers of the company: 

President. 

Vice president. 

Secretary. 

Treasurer. 

(e) Names and addresses of affiliated companies, showing propor¬ 
tionate interests: 

(/) State whether taxpayer is an operating owner, lessor, or lessee. 

(< 7 ) If taxpayer filling out this schedule is a lessor give name(s) 
and address(es) of lessee(s); if a lessee, name(s) and address(es) of 
lessor (s) : 

86 4. History of property. 

Give a concise history of the property, including name and 
address of former owner and terms of transfer. If property is a 
leasehold, state date lease became effective, life of lease, and terms. 
(Attach as Exhibit “A.”) 

5. Description of property. 

(a) Submit a map, preferably on a small scale, showing geographic 
location of property, ooundanes of land owned in fee, coal rights, 
leases, and outcrop lines of coal. (Attach as Exhibit “B.”) 

( b ) Submit a map on any convenient scale showing all underground 
development. If tne property was acquired prior to March 1, 1913, 
the extent of the workings at that date should be shown. (Attach 
as Exhibit “C”) 

(Exhibits “B” and “C” may be combined if desired.) 

6 . Description of coal. 

(a) Names of seams known to be on property. 

(b) Names of seams worked. 


(c) Names of seams to which value has been assigned in this report 


(d) Submit sections of coal on seams valued, showing roof, bottom, 

E artings, and indicating section mined and section left as roof or 
oor, if any. (Attach as Exhibit u D.”) 

(e) Average thickness of coal: 

Name of seam.; average thickness. 

Name of seam.; average thickness. 

Name of seam.; average thickness. 

(/) Acres of coal in seams valued (original area): 

Name of seam.; acres. 

Name of seam.; acres. 

Name of seam.; acres. 

87 (a) Estimated recoverable tonnage per acre-foot. 

(h) Estimated total recoverable tonnage at date of acqui¬ 
sition. 
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(i) Estimated total recoverable tonnage at date of valuation. 

( j ) Analvsis of coal: 

Moisture. 

Volatile matter. 

Fixed carbon. 

Ash.. 

Sulphur. 

B. T. U... 

7. Description of mine. 

(а) Daily capacity mine is designed to produce.tons. 

( б ) Daily capacity mine can produce as at the end of the taxable 

year.tons.* 

(c) Estimated average annual production.tons. 

(d) Estimated life of property.years. 

(e) Method of haulage. 

if) Method of preparation of coal (B. O. M., prepared sizes, etc.) 

( g ) Method of development (room and pillar, panel, etc.). 

(A) Method of mining (machine or hand, etc.). 

( i) Kind of opening (shaft, drift, slope). 

(State number of each if more than one opening.) 



88 8. Table of production: 


! 

Year 

Operator. 

Lessor. 

Tons mined. 

Royalty paid 
per ton. 

Tons mined. 

Royalty 
received 
per ton. 

From fee lands; 
from coal rights. 

From lease¬ 
holds. 

1910 . 

! . . 





1911. 

!. 





1912. 






1913. 

| 





1914. 

j 





1915. 

1. 





1916 . 






1917. 

:::::::::::::::: 

. 




1918. 

i 





1919. 






1920. 

i. 





1021.. 

i. 











! 

i r 

1 - 


(9) Purchase. 

(a) Date of acquisition. 

( b ) Total ^rice paid $. 

Stock. 

Bonds..... 

Other considerations 


( 


% 

% 

$ 

S 
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(c) Distribute the purchase price among the items enumerated 
below which apply to this transaction. If coal has been purchased 
in separate parcels at different times enter each separately on addi¬ 
tional schedules. 


Item. 


Acres. 


Price per acre. 


Total. 


Surface (fee). « 

Coal (fee).. , 

Coal rights.[. • 

Leasehold. . « 

Plant. . . .. 1 


equipment..’A". I 

Development.. t 



Total. 


89 10 . Valuation. 

For depletion or for the determination of profit or loss arising 
from sale of capital assets on property owned prior to Mar. 1 , 1913, 
the value must be as of that date. For purposes of determining a 
paid-in surplus it must be as of the date oi acquisition. 

If values assigned differ materially from cost, the methods used in 
arriving at the value assigned must be fully and completely set out 
so that the operation may be checked. The taxpayer should fix the 
value of his own property and substantiate the value assigned, to the 
satisfaction of the Commissioner of Internal Revenue. So-called 
appraisals that are mere expressions of opinion will not be accepted 
as evidence of value. (Attach as Exhibit “E.”) 

(a) Valuation as of... 

(Mar. 1,1913, or date of acquisition.) 

(b) Value assigned to entire property, divided among the items 
applicable enumerated below: 


Item. 

Acres. 

Price per acre. 

Total. 

Surface (fee). 


2 

2 

Coal (fee). 


2 

2 

Coal rights. 


c 

< 

Leasehold. 


*. 

S. 

Equipment. 

S . 

2 

De’velopment. 

2 

Total. 

2 




(c) Unexhausted tonnage at date of valuation. 

(d) Value per ton of coal in place, $. 

11. If the property has been sold, state: 

To whom sold. 

Date of sale. 

Amount received in cash, $.; stock, % 

bonds, $.; other considerations, $. 
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90-91 


(Fill out the following table.) 


19U 1912 I 1913 1914 I 1913 


Cost of labor and supplies 
per ton of coal rained... 

Royalty paid per ton of enai. 

mined. 

Other direct ciosts per ton of. 

coal mined. 

Depletion per ton of coal. 

mined. 

Depreciation per ton of ci«ai. 

mined. 

Other capital charg es i)or I i.I. 

ton of coal mined. .. 

Sal^i price per ton of coai.L'"' 

mined. P 

Profit or loss per ten of cual.. 

mined. 


I 1916 1917 , 191# 1919 1920 1921 1922 


JURAT. 




sworn to and subscribed before me this_day of 


(Signature of individual or agent.) 


[seal.] 


(Month.) (Year.) 


(Signature.) 


We, the undersigned, general officers of.' 101 

hems’ sevprflllv ili.l,, , t of corporation,partnership,or association.) 

Mtered'in'the , ‘c* c ™panyi^ 1 sched'ulM*an^fn*M^*a^ l ^^oSal^^*- 
S S cot^SVandtmaffi’each and^verf jSf “ d 


(Signature.) 


(State title.) 


(Signature.) 


Sworn to and subscribed before me this 

[seal.] 

’ Exhibit E. 

Executive order. 


(State title.) 

day of. 

(Month.)’ (Year.) 


(Signature.) 


(Title.) 


T. «„„™ q-fcj-ga. p..™.,u» NjTh* c„ ra „i„ ion 
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consolidate executive bureaus, agencies, and offices, and for other 
purposes, in the interest of economy and the more efficient concentra¬ 
tion of the Government,” approved May 20, 1918, there was issued 
on July 3, 1918, a certain Executive order, paragraph 5 whereof 
reads as follows: 

“That the said United States Fuel Administrator is hereby au¬ 
thorized to procure information in reference to the business of coal 
and coke producers and distributors in the manner provided for in 
sections 6 and 9 of the act of Congress approved September 26, 1914, 
entitled ‘An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes/ and said United States 
Fuel Administration, acting through the United States Fuel Admin¬ 
istrator, or his duly authorized agents, examiners, employees, assist¬ 
ants, and subordinates, is hereby authorized and empowered to 
exercise all the powers granted to the Federal Trade Commission by 
said act, approved September 26, 1914, for the carrying out of the 
purposes of this order. 

And, pursuant to the same authority, there was subsequently 
issued on February 27, 1919, a further Executive order amending the 
order of July 3, 1918, by adding at the end thereof the following 
clause, to wit: 

“Such records, files, reports, copies of contracts, correspondence, 
and proceedings transferred under this order, and such personnel de¬ 
tailed or assigned thereunder, as are stated in a written notice to the 
secretary of the Federal Trade Commission, signed by the United 
States Fuel Administrator or the assistant United States Fuel Ad¬ 
ministrator to be no longer required by the United States Fuel Ad¬ 
ministration, shall be, and they hereby are, retransferred and reas¬ 
signed to said commission as of the dates or date fixed in said written 
notice.” 

And whereas the activities and functioning of the United States 
Fuel Administration and the United States Fuel Administrator were 
suspended on or before January 1st, 1920, its personnel dispersed, 
and its records filed with the Department of the Interior, and there 
has not been since the first day of January, 1920, any use by the 
United States Fuel Administration or the United States Fuel Ad¬ 
ministrator of the powers granted to the Federal Trade Commission, 
and authorized to De used by the United States Fuel Administrator 
under paragraph 5 of the Executive order of July 3, 1918. 

Now, therefore, I, Woodrow Wilson, President of the United States 
of America, by virtue of the authority vested in me as Chief Execu¬ 
tive, and by virtue of the powers conferred on me by the aforemen¬ 
tioned act of Congress, do declare that the authorization granted to 
the United States Fuel Administration and the United States Fuel 
Administrator by paragraph 5 of the Executive order of July 3, 1918, 
was and is terminated as of January 1st, 1920, and the said powers 
were and are fully restored to the Federal Trade Commission as of 
January 1st, 1920, as fully and completely as though paragraph 5 
of the Executive order of July 3, 1918, nad been rescinded on or before 
January 1st, 1920. 

Woodrow Wilson. 

The White House, 

22 Dec., 1920. 

(No. 3374.) 


s £ %%%% ass 8 as 8»38«£8B 
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Exhibit F. 

Federal Trade Commission. 

Anthracite and aemianthracite coal report on cost, income, and tonnage for month 


Name of operator. Addreee of principal office 

m Sof^Anact /“ Aft* 

asSSSSES-sss 

to inspection by the said agency. ” Males snail at all times be subject 

PENALTIES 

euch fine and imprisonment. (Sec. 10, Federal Trade ('ommueion act ^ ^ 


Culm 

banks, 

amount. 


Per ton 

(2,240 

lbs.). 


1 

2 

4 

5 
C 

7 

8 
9 

10 

11 

12 

13 

14 

13 

16 

17 

18 

19 

20 
21 


. . MINING COST. 

Labor: 

Mining and yardage. 

Drainage. 

Ventilation. 

Hoisting and hauling. 

Power plant. 

Loading stripped coai and cuiin 
Breaker.. 

Washery. 

Maintenance and repairs. 

Other day work. 

Mine salaries. 

Total labor. 

Supplies: 

Mining. 

Drainage. 

Ventilation. 

Hoisting and hauling. 

Water supply. 

Mine timber. 

Power-house fuel, .... tons, 

Power purchased. 

Breaker. 

W as he ry.. . . . . . . . . . . . 

Maintenance and repairs.* 

Other operating supplies. 

Total supplies. 

Transportation (freight paid’on'coai‘ 
from mine to breaker). 

Total labor, supplies, and trans¬ 
portation . 

Debits or credits to mining cost: 

Loss or gain on explosives and 

miners' supplies. 

Revenue from smithing 
Rents from dwellings and farms.... 
Heat, light, and power... 
Miscellaneous debits or credits’.*.’.’.’.' 

Total (add or deduct).. 

Total cost at mine. 
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Culm 

banks. 

amount. 

Perton. 

Mined 

coal, 

amount. 

Per ton. 

Total amount 

Per ton 
?£?. 

mining cost— continued. 

Fixed charges and general expense: 

Royalty, current,.... per ton. 

Rovaltv ArivA.nrAri 







Depletion of coal land, .... per ton. 
Amortization of cost of leasehold... 

Denrwiafcinn 





i. 






I 


Prorated, suspended cost of strip¬ 
ping operation. 







Taxes, other than income and 
excess-profit. 







Insurance, liability or workmen’s 

compensation. 







Officers’ salaries and expenses, 

1 1 

__1 





Other office salaries and expense, 

| 

t 

I 





Legal expense. 

Miscellaneous. 







Total fixed charges and general 
expense. 













Total mining cost. 

.1 





■ ■ - ■ - 


i 


-.'••-••I 




SELLING AND STORAGE COST. 

Officers’ salaries and expenses, . % 



utner office salaries and expense. % 

Salesmen’s salaries and expense, $_; c 

Depreciation, $....; maintenance and re 
Taxes, S—; insurance, S_; rent, $.. 




ommissions, S_; advertising, $_ 

pairs, S. 






L-aoor, s-; supplies, S. 



ireight: On prepared sizes, S....; on other sizes, I 
Uncollectible accounts 







Total selling and storage cost.... 






INCOME STATElfEN 

Coal sales: 

Produced coal (Item 115, column M) 
Purchased coal (item 116, column K 

T. 

xxxxxxxxxx 

XXXXXXXXXX 1 

xxxxxxxxxx 
xxxxxxxxxx | 

xxxx 

xxxx 

xxxx 

j. 




Total coal sales (add 72 and 73)... 

xxxxxxxxxx 

! 

xxxx 

Cost of sales: 

Mining cost (item 58). 


xxxxxxxxxx 

xxxxxxxxxx 

xxxxxxxxxx 

xxxxxxxxxx 

xxxxxxxxxx 

xxxx 

xxxx 

xxxx 

xxxx 

Selling cost (item 69). 


Purchased coal cost. 


Total cost of sales (add 76, 77, and 78). 

Total profits from sales (subtract 79 from 74)... 

Add: Miscellaneous profits (itemize to correspond with ac¬ 
counts kept): 


xxxxxxxxxx 


xxxx 

xxxxxxxxxx 


xxxx 

1 III 

xxxxxxxxxx 

xxxxxxxxxx 

xxxxxxxxxx 

xxxxxxxxxx 

xxxx 

xxxxx 

xxxx 

xxxx 





Total (add 82, 83, and 84 to 80). 

Deductions from income: 

Taxes, income and excess profit. 



xxxxxxxxxx 


xxxx 

xxxxxxxxxx 

xxxxxxxxxx 

xxxxxxxxxx 

xxxxxxxxxx 

xxxx 

xxxx 

xxxx 

xxxx 

Interest. 


Miscellaneous. 





Net gain (add 87,88, and 89, and subtract from 85).I 



xxxx 


90 Additions, betterments, and developments.$ 



Approved and certified correct: 


(Name) (To be signed by reporting operator) (Title) 
(Tonnage report on reverse side.) 








































































including all grades white ash, red ash, Lykens Valley, 
























N VS. MA 


5 ® a 

t-5 C 

• 5^5 

•o.c 5 

a i3.2 

-as 

g 

M 




EE EEEEEE SSEE 
EkESSEEEEEEE 

£5S2E KKt<x>< > < x 

xxxxxxxxxxxx 

xxxxxxxxxxxx 

XXXXXXXXXXXX 

XXXXXXXXXXXX 


XMXXXXXXXXXX 
XX MXXXXXXXXX 

XMXXXXXXXXXX 

XMXXXXXXXXXX 

KXXKXXXXXx£5 

XMXXXXXXXXXX 

XMXXXXXXXXXX 

XMXXXXXXXXXX 

xxxxxxxxxxxx 


4 





Sender. j Date. Answered. 
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95 Motion to strike amended answer filed Jane 5 } 1922. 

Filed June 5, 1922. 

Now comes the plaintiff and moves that the entire amended answer 
herein be stricken from the files for the reason that said amended 
answer sets forth no defense to the bill of complaint. 

Butler, Lamb, Foster & Pope, 

Attorneys for Plaintiff. 

Karl D. Loos. 

Rush C. Butler, 

Stephen A. Foster, 

Karl D. Loos, 

Of Counsel. 

96 District of Columbia, 

City of Washington , ss: 

. Karl D. Loos, being duly sworn, on oath deposes and says that he 
is one of the attorneys of record for plaintiff and makes this affidavit 
in the place and stead of the plaintiff for the reason that the plaintiff 
or any of its officers are not present in the District of Columbia at 
this time, that the foregoing motion has not been interposed for 
delay or other cause except that deponent and other attorneys of 
record believe that the same is true in fact and good in law, and in 
the interest of the administration of justice ought to be submitted 
to the judgment of this court, and further deponent sayeth not. 

Karl D. Loos. 

Sworn to and subscribed before me this 3rd day of June, A. D., 
1922. 

[seal.] C. C. Crowe, 

Notary Public in and for the District of Columbia. 

My commission expires April 13, 1925. 

97 Memorandum opinion. 

Filed Jan. 30. 1923. 

This case comes on upon a motion of plaintiff to strike out the 
amended answer upon the ground that it raises no defense. 

I think that the motion should be sustained. In my opinion no 
different question is raised from that decided in the case of the 
Claire Furnace Company vs. the Federal Trade Commission, recently 
decided by the Court of Appeals. 

The defendant attempts to distinguish this case, and refers to the 
allegations of the amended answer to the fact that coal is impressed 
with a public interest, but the mere fact, if it be true, that coal is 
impressed with a public interest does not transfer the jurisdiction 
of its control from the States to Congress. The question is not 
whether a State may regulate the price and production of coal upon 
the theory that it is impressed with a public interest, but whether 
such power has been given to Congress, and I find no such power. 
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The defendant seems to confuse articles shipped in commerce with 
instrumentalities of commerce. The power to regulate the 

98 latter does not include the power to regulate the former. 
Nor does the fact that an article is necessary for the operation 

of an instrumentality of interstate commerce make it sufcject to 
regulation by Congress. If this were true, Congress would have the 
power to regulate the production of steel, necessary for the construc¬ 
tion of locomotives; lumber, for the construction of coaches; rubber, 
for the construction of springs; food and clothing, for the sustenance 
of the train crews; in fact, there is almost no article that might not 
be included in this manner. This question was fully covered by the 
recent decision of the Supreme Court in Heisler vs. Thomas Colliery 
Company (No. 541, November 27, 1922). In that case the State of 
Pennsylvania imposed a tax upon anthracite coal. The plaintiff 
sought to have the act adjudged unconstitutional. It was con¬ 
tended in that case that the tax was a regulation of interstate com¬ 
merce. In deciding this the Supreme Court, through Mr. Justice 
McKenna, said: 

“It is that the products of a State that have, or are destined to 
have a market in other States are subjects of interstate commerce 
though they have not moved from the place of their production or 
preparation. 

“The reach and consequences of the contention repels its accept¬ 
ance. If the possibility, or, indeed, certainty, of exportation of a 
product or article from a State determines it to be in interstate 
commerce before the commencement of its movement from the 
State, it would seem to follow that it is in such commerce from the 
instant of its growth or production, and in the case of coals, as they 
lie in the ground. The result w r ould be curious. It would nationalize 
all industries, it would nationalize and withdraw from State juris¬ 
diction and deliver to Federal commercial control the fruits of Cali¬ 
fornia and the South, the wheat of the West and its meats, the cotton 
of the South, the shoes of Massachusetts, and the woolen industries of 
other States at the very inception of their production or growth; 
that is, the fruits unpicfied, the cotton and w r heat ungathered, 

99 hides and flesh of cattle yet ‘on the hoof/ wool yet unshorn, 
and coal yet unmined because they are in varying percentages 

destined for and surely to be exported to States other than those of 
their production.” 

The court then proceeds to refer to the case of Coe vs. Errol, and 
other cases, and concludes: 

“The effect of these cases is attempted to be evaded by the asser¬ 
tion that the statute in imposing the tax when the coal ‘ is ready for 
shipment or market' is a plain and intentional fraud upon the com¬ 
merce clause. We cannot accept the accusation as justified, or that 
the situation of the coal can be changed by it and as moving in inter¬ 
state commerce when it is plainly not so moving. The coal, there¬ 
fore, is too definitely situated to be misunderstood and the cases 
cited to establish a different character and subjection need not be 
reviewed.” 

Jennings Bailey, Justice. 

(Endorsed:) Let this be filed. Jennings Bailey, Justice. 
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100 


Amendment to amended answer. 
Filed February 19, 1923. 


With the leave of the court first had and obtained, the defendant 
amends its amended answer herein by adding thereto the following 
paragraph: 

20. Defendant further avers that during 1920 the production of 
anthracite coal in the United States was approximately 78,842,000 

f ross tons. That approximately 60% thereof was used as fuel for 
omestic purposes, and the remaining 40%, consisting of sizes known 
as pea or smaller, was used for steam purposes. 

Defendant avers that a large percentage of bituminous coal pro¬ 
duced in the United States is consumed as domestic fuel, and during 
thepresent winter this percentage is larger than ever before. 

Tnat bituminous coal is the largest single item in bulk of the entire 
commerce of the United States and in value is one of the largest items 
thereof. 

101 That experience has shown that in the United States the 
normal balance in transportation which brings about a maxi¬ 
mum of production with a maximum of economy occurs when out 
of every nundred tons of originating freight approximately 56 tons 
are unmanufactured mineral products and 44 tons are manufactured 
products, foodstuffs, and other commodities, and that of the 56 tons 
of mineral products 35 tons are coal. 

Defendant further alleges that approximately one-third of the 
originating commerce of the country is coal and that over five-sixths 
of such coal, or over 25% of the total originating commerce of the 
United States, is in bituminous coal. 

Defendant further avers that a large percentage, or approximately 
10%, of the entire originating commerce of the Nation is composed 
of bituminous coal which is consumed by the railroads in operating 
their systems and in transporting the national commerce. The greater 
number of the railroads of the United States rely entirely on bitu¬ 
minous coal for fuel, only a small proportion of the railroads using 
any other fuel. Without bituminous coal the railroads of the coun¬ 
try can not operate, and should they be compelled to suspend 
102 operation the commerce of the Nation will come to a stand¬ 
still. 

Defendant further alleges that except in those parts of the country 
where natural gas is used as fuel or where water power can be relied 
on, the manufacturing of the Nation is dependent on bituminous coal 
as fuel; that less than one-half the total production of anthracite is 
devoted to fuel for manufacturing purposes, and that this amount of 
anthracite coal is less than one-tenth the total annual production of 
bituminous coal, and that in the greater part of the United States not 
only the railroads and the factories but the street railways, water 
companies, gas and electric light companies, and other public utilities 
are entirely dependent for operation upon the use of bituminous coal. 

Defendant further avers that in addition to being the principal 
fuel of the country bituminous coal is also used as the raw material 
for the production of a large number of valuable commodities which 
are essential to the commerce of the United States. Included therein 
are coke, tar or pitch, ammonia, cyanide and bensol, saccharine, a 
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substitute for sugar, lampblack, dyes, sulphur compounds, indigo, 
carbolic acid and other antiseptics ana germiciaes, explosives, 
including picric acid, “TNT,” e tc., flavoring materials, hydro- 

103 quinine for photographic development, paints, cleansing com¬ 
pounds and paint removers, chloride creosote, perfumery, and 

hundreds of medicinal and other products in common use. 

And defendant further avers that the trade throughout the United 
States in bituminous coal, including the production of such coal, is 
a business impressed with a public interest. 

Federal Trade Commission, 

By Wm. H. Fuller, 

Chief Counsel. 
William T. Chantland, 

A. F. Bujsick, 

Jesse C. Adkins, 

Attorneys for Commission. 

United States of America, 

District of Columbia , ss: 

I, Huston Thompson, on oath say that I am a member of and 
acting chairman of the Federal Trade Commission, the defendant 
in the above-entitled cause, and that I have read the foregoing 
amendment to the amended answer and know the content thereof ana 
that I verily believe the facts stated in said answer to be true. 

104 Huston Thompson. 

Subscribed and sworn to before me a notary public in and 
for the District of Columbia. 

By: Huston Thompson. 

This 16th day of February, 1923. 

[seal.] F. C. Baggarly, 

Notary Public in and for the District of Columbia. 

My commission expires January, 1924. 

Fiat: Leave to file granted. Jennings Bailey, Justice. 

105 Motion to strike amended answer. 

Filed February 19, 1923. 

Now comes the plaintiff and moves that the entire amended 
answer herein (including the amendment filed February 19, 1923, 
adding paragraph 20) be stricken from the files for the reason that 
said amended answer sets forth no defense to the bill of complaint. 

Butler, Lamb, Foster & Pope, 
Stephen A. Foster, 

Attorneys for Plaintiff. 

Rush C. Butler, 

Stephen A. Foster, 

Carl D. Loos, 

Of Counsel. 

43839—23-6 
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106 District of Columbia, 

City of Washington, 88: 

Stephen A. Foster, being duly sworn on oath deposes and says that 
he is one of the attorneys of record for plaintiff and makes this affi¬ 
davit in the place and stead of the plaintiff for the reason that the 
plaintiff of any of its officers are not present in the District of Co¬ 
lumbia at this time, that the foregoing motion has not been inter¬ 
posed for delay or other cause except that deponent and other attor¬ 
neys of record believe that the same is true in fact and good in law, 
and in the interest of the administration of justice ought to be sub¬ 
mitted to the judgment of this court, and further deponent sayeth 
not. 

Stephen A. Foster. 

Sworn to and subscribed before me this 19 day of February, A. D 
1923. 

[seal.] Thomas C. Willis. 

Notary Public in and for the District of Colvmbia. 

My commission expires Jan. 10th, 1927. 

107 Fined decree . 


Filed March 6, 1923. 

The above entitled cause having come on to be heard upon plain¬ 
tiff’s motion to strike from the files the amended answer as amended 
by the addition of paragraph 20 on the ground that said answer 
so amended sets forth no defense to the bill of complaint; and the 
said motion having been fully argued by counsel for plaintiff and 
defendant; and the court having considered the same; 

It is now this 6th day of March, 1923, by the court— 

Adjudged, ordered, and decreed: First, that the said amended 
answer does not state a defense to said bill of complaint; and the 
court having asked defendant’s counsel whether it could further 
amend in substance its final amended answer, and counsel for de¬ 
fendants having stated in open court that said amended answer set 
forth its full defense, and it therefore appearing to the court that 
said amended answer was not further amendable in substance, it is 
now, therefore, further 

Adjudged, ordered, and decreed that the said motion of the plain¬ 
tiff to strike the said amended answer from the files be and the same 
is hereby granted on the ground that the same does not state a 
defense; to which ruling, order, and decree the defendant notes an 
exception on the ground that the rules and practice of this court do 
not provide for striking out the amended answer for insufficiency and 
on the ground that the said amended answer states a sufficient de¬ 
fense to the bill of complaint, which exception is hereby allowed. 

Second. Defendant having elected to stand upon its said amended 
answer and not to answer further, and having excepted to the ruling, 
order, and decree of the court that said amended answer does not 
state a defense and granting plaintiff’s motion to strike out the said 
amended answer for that reason, and defendant having moved to 
vacate said ruling, order, and decree and to proceed to the taking of 
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' ^ U T ny *J* e h ? a r in g of , this cas e upon the issues raised by the 
bill of complaint and the said amended answer: 

It is further— 

108 Ad i uc tee<l, ordered, and decreed that said motions be, and 

a th ? 7 a ! e hereb ^ denied, to which ruling, order, and decree the 
defendant notes am exception, which is hereby allowed; and upon 
motion of the plaint ff the court now, therefore, proceeds to make and 
enter a final decree herein; and 

It appearing to the court— 

(1) That on or about December 15, 1919, the defendant adopted 
a resolution whereby it resolved to proceed to the collection and pub¬ 
lication from time to time of current information with respect to the 
production, ownership, manufacture, storage, and distribution of 
certain essential basic commodities of prime necessity and general 
use, including coal, together with figures of cost and wholesale and 

billof complain t? partlcularly set forth paragraph 3 of said 

(2) That thereafter, on or about January 31, 1920, said defendant, 
by wntten order served upon plaintiff, required the plaintiff to make 
to the defendant monthly reports concerning its costs of production, 
its seUing costs, the costs of coal sold, its total sales, both in tons 
and dollars, and other data as specified in a prescribed form and in 
accordance with instructions relating thereto, together with plaintiff’s 
balance sheet as of the close of business December 31, 1919, or at the 
close of plamtiff s last fiscal year and further stating “ Your attention 
is called to the fact that the above-mentioned law provides penalties 
for delay or failure in the making of reports to the commission or for 
making false reports,” all as is more particularly set forth in paragraph 

4 of the bill of complaint and the exhibits attached to said bill of 
complaint; 

(3) That thereafter, on or about March 2, 1920, the defendant 
served upon the plaintiff a notice of default stating that default had 
been made by plaintiff in the matter of the requirement by the de¬ 
fendant that plaintiff make and file with defendant monthly reports 
pursuant to the aforesaid notice served January 31, 1920, and that 
unless such report be furnished steps would be taken by defendant 
to recover penalties against plaintiff for such default, as is more par¬ 
ticularly set forth in paragraph 5 of said bill of complaint; 

(4) That no complaint nas been filed by or before the defendant 
charging the plaintiff with unfair methods of competition or with 
violation of the Federal Trade Commission act or any of the anti¬ 
trust acts of Congress; 

(5) That unless plaintiff furnished the information sought by the 
defendant, the defendant would proceed to enforce its aforesaid 
order by suits for penalties provided in the Federal Trade Commis¬ 
sion act; 

(6) That the defendant was and is without power or authority in 
law to make or enforce the aforesaid order served by the defendant 
on the plaintiff on or about January 31, 1920, or to require the plaintiff 
to make to defendant reports as aforesaid, for the reason tnat the 
defendant could not constitutionally be authorized and has not by 
the Federal Trade Commission act or by any other statute been au¬ 
thorized to require or demand said reports or to demand that it be 
furnished with said information and data; and the court does not 
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pass upon the question as to what effect, if any, should be 
109 given to the matters set forth in paragraph 13 of the bill of 
complaint alleging that certain powers of the defendant had 
become transferred to the United States Fuel Administration, and 
tins decree is not based upon such allegations; 

(7) That plaintiff is without adequate remedy at law and will 
suffer irreparable injury unless the relief prayed m said bill of com¬ 
plaint is granted; 

Wherefore it is further adjudged, ordered, and decreed— 

1st. That the temporary injunction heretofore granted be, and the 
same is hereby, made permanent; 

2nd. That said order of the defendant, served upon the plaintiff on 

or about January 31, 1920, is hereby set aside, annulled, and held for 
naugnt; 

3rd. That said defendant, the Federal Trade Commission, its mem¬ 
bers, agents, assistants, deputies, employees, attorneys, and all per¬ 
sons acting by, through, or under said defendant, are hereby per¬ 
manently enjoined and restrained from enforcing said order or talcing 
any steps or instituting or causing to be instituted any proceeding 
, t0 cn . enforcement of said order or toward requiring the plaint® 
to nil out and file reports with the defendant pursuant to the aforesaid 
instnictions of said defendant, or toward requiring the plaintiff to 
furnish the defendant or any of its members, agents, assistants, depu¬ 
ties, employees, or attorneys, or any other persons acting by, through 
or under said defendant, the costs of mining the coal mined or pro¬ 
duced by it or the other information aforesaid, or any part thereof 
including income statements and balance sheets, and from demand- 
ing or taking any steps to demand from plaint® herein or to 
secure the furnishing to the defendant of any data whatsoever with 
respect to the costs of mining, production, ownership, or storage of 

amount ®s e a®3; UCed * Selling C0StS ’ 0r selli "g P ric <*> « 

plaltlifTstosteoftld"suit^^ and r6C0Ver ° f Said defendant the 

To this decree and to each part thereof the defendant notes an ex- 
ception, which is hereby allowed. 

Jennings Bailey, Justice. 

„ the f °T?°'^ ™J in g 8 and decr ee the defendant in open court 

b PP if ‘n “ e , Cour i °[ A PPeals of the District of Columbia, 
which is hereby allowed; and the bond for costs on appeal is hereby 

d^oo ifd™® i hund f red ^ ars , or the amount of cash ^hich may be 
deposited m lieu of such bond is fixed at fifty dollars. ^ 

Jennings Bailey, Justice. 

on^l“ch a " dU 1923* 50 dep ° sited by defendant in lieu of appeal bond 

110 Assignments of error. 

Filed Mar. 27, 1923. 

The court in this case erred as follows: 

2 In holSib * e ( a b te3t ‘ mony and.t° go to trial on the pleadings. 

2. In holding that the motion to strike from the files the amended 

answer on the ground that it did not state a defense was analogous 
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to setting down the case for hearing on bill and answer, or to a 
motion to strike out under rule 39, and equivalent to a demurrer. 

3. In holding that the amended answer did not state a defense to 
the bill of complaint. 

4. In granting the motion to strike from the files the amended 
answer and in denying defendant’s motion to vacate the order grant¬ 
ing the motion to strike the amended answer and to take testimony, 
and to go to trial on the bill and amended answer. 

5. In making and entering the final decree and injunction and en¬ 
tering judgment for costs against defendant. 

6. In not holding that Congress, under the Constitution, has full 
authority and power to grant, and does by the Federal Trade Com¬ 
mission act grant, to defendant the power to gather and compile 
full and complete information, among other things, of the business 
of plaintiff (which is a corporation engaged in commerce, as defined 

in said Federal Trade Commission act), including the inform- 

111 ation called for in the reports, schedules, and questionnaires 
complained of by the plaintiff, whether the same relates to 

or is a part of interstate commerce, or whether the same includes 
matters which relate to or are a part of the local intrastate business 
of a corporation engaging in interstate commerce. 

7. In not holding tnat the powers exercised by the commission 
and the activities enjoined in this case are within the commerce 
clause of the Constitution. 

8. In not holding that the power of Congress to authorize the 
gathering and compiling of information and/or to authorize the re¬ 
quirement of reports from corporations engaged in interstate com¬ 
merce as to the organization, business, conduct, practices, manage¬ 
ment, and relation to corporations, partnerships, and individuals of 
the respective corporations filing such reports or answers in writing 
extends to all matters directly or indirectly affecting the levying 
and collecting of taxes, borrowing of money, fixing of standards for 
weights and measures, promoting the useful arts by granting patents 
of monopoly for limited terms, raising and supporting armies, pro¬ 
viding and maintaining a navy, and to all matters touching the pro¬ 
motion of the general welfare and making provision for the common 
defense, and tne making of any laws necessary and proper to the 
exercise of these or any other legislative powers conferred by the 
Constitution upon Congress. 

9. In not holding as a fact that bituminous coal is a basic and neces¬ 
sary commodity oi general and constant use throughout the United 

States, and in not holding that the business and trade through- 

112 out the United States in bituminous coal, including the pro¬ 
duction of such coal, is a business impressed with a general 

public interest and use, such as to entitle tne supreme authority, 
through the defendant, to obtain complete and accurate information 
of all facts relating thereto, regardless of whether they relate to in¬ 
terstate trade, or partly to interstate and partly to intrastate matters, 
or whether they relate entirely to matters interstate. 

10. In holding that the requiring of such reports and answers to 
questionnaires and compliance with such requirement was an un¬ 
lawful and unwarranted interference with or regulation of plaintiff’s 
purely local, private, intrastate affairs, businesses, and rights. 
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11. In not holding that plaintiff corporation engaging in com¬ 
merce has no rights, either under the tenth, fourth, or fifth amend¬ 
ments to the Constitution, which are or can be violated by being re¬ 
quired to furnish the information as to its business which is called for 
in the reports, answers, and questionnaires. 

12. In not holding that the data called for by the reports com¬ 
plained of were not trade secrets within the meaning of tne law and 
of the Federal Trade Commission act and in not holding that even 
though they were defendant was entitled, under the circumstances, 
to the information, where no disclosure thereof as to any individual 
complainant was contemplated, and in not holding that the disclosure 
contemplated, in the form of aggregate results as to trade and indus¬ 
try, was not disclosing either trade secrets or the secrets of business, 
or the unlawful interference with or the taking away any constitu¬ 
tional or lawful right of plaintiff. 

113 13. In not holding that the due process clause of the fifth 
amendment to the Constitution and the fourth amendment 

relate only to natural persons and to criminal proceedings, and there¬ 
fore have no application in this case, which relates to a civil, admin¬ 
istrative matter touching corporations. 

14. In holding that the Federal Trade Commission act does not 
confer authority upon defendant to require plaintiff to make the 
reports and furnish the information called for in the schedules com¬ 
plained of in the bill of complaint, and in holding that the Federal 
Trade Commission act, when construed to give defendant such power, 
is unconstitutional in that respect, and in holding not that corpora¬ 
tions which have elected to engage in interstate commerce may law¬ 
fully be required to furnish information as to their entire business. 

15. In not holding that the gathering and compiling of the general 
results of the information called for in this case, and the publication 
and the transmission of the same to Congress, is a purpose definitely 
authorized by the Federal Trade Commission act and by the Federal 
Constitution. 

16. In not holding that the operations of plaintiff corporation in 
mining and in both interstate and intrastate commerce are so inter¬ 
woven and intermingled as to be inseparable, and that therefore de¬ 
fendant was entitled to all the information asked for. 

17. In not holding that the cost and the selling price of coal sold 
in interstate commerce by plaintiff, whether such coal be mined or 

purchased by plaintiff, is information relating to its interstate 

114 'commerce which information the defendant is entitled to 

obtain. 

18. In not holding that the information called for by the defendant 
is information respecting the interstate commerce of plaintiff, or in¬ 
formation which has such a direct bearing upon plaintiff’s interstate 
commerce as to be necessary to furnish complete information with 
respect to plaintiff’s interstate commerce. 

19. In not holding that the plaintiff corporation is in business 
primarily for the purpose of selling and shipping its products in 
mterstate commerce, and that the business of plaintiff in its entirety 
is so interwoven that it is impracticable and/or impossible to segre¬ 
gate the required information as to the interstate portion of plain¬ 
tiff s business from that which is intrastate, and that it is therefore 
necessary for defendants, in order to properly perform the duties 
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imposed upon them, within the power of the Federal Government, 
to nave complete information as to the total businesses and trade of 
plaintiff, ana that if any interference or regulations as to matter 
purely intrastate results it is incidental and lawful. 

20. In not holding that information respecting the costs of mining 
the coal mined or produced by plaintiff and that the selling costs ana 
and the selling prices and the amounts of such coal, the greater part 
of which is sold in interstate commerce, is information respecting 
such commerce, and in not holding that information regarding costs 
of production, prices, investment, and earnings, whether considered 
severally or combined into a single report, have, primarily, relation 
to the profits of trade and to the conditions of trade and commerce; 

that costs of production, in particular, have relation especially 

115 to prices and the profits of trade, and that each of these data 
relate only secondarily to mining or production as particular 

stages in such flow of trade and commerce. 

21. In not holding that information and data necessary to sub¬ 
stantiate or check the accuracy of figures of costs submitted in 
response to the requirements of the commission relating to the com¬ 
modities sold in interstate commerce is information respecting plain¬ 
tiff’s interstate commerce. 

22. In not holding that although bookkeeping and financial records 
are not interstate commerce, the defendant commission, charged with 
certain duties as to all corporations engaged in interstate commerce 
(except banks and common carriers), is entitled to and must have 
from plaintiff corporation which engages substantially in interstate 
commerce the complete information and knowledge of how such 
business is carried on, and the nature, extent, and the costs of said 
business as disclosed by such books and records, and must otherwise 
fully inform itself as to all of said business so as to enable the com¬ 
mission properly to perform the duties and regulatory functions 
within its authority. 

23. In holding that because mining is not commerce the Federal 
Government in this case, speaking through defendants, has no power 
to secure information relating to a mining stage or process m the 
business of a corporation which engages substantially in interstate 
commerce in its mined products, and in holding that the procure¬ 
ment of such information is either a direct and substantial regula¬ 
tion or any attempt at regulation of matters which are not com¬ 
merce. 

116 24. In not holding that the authority to require annual 
and special reports justifies the requirement of monthly or 

quarterly reports as well as reports of a more sporadic character. 

25. In not holding that the mere gathering and compiling of the 
required information is not in and of itself regulation of or undue 
and unlawful interference with the business of plaintiff. 

26. In not correctly distinguishing between proceedings under 
section 5 of the Federal Trade Commission act and investigation 
and the powers under section 6 and other sections of the said act to 
gather, compile, and publish information as to the business of all 
corporations engaging in interstate commerce (except banks and 
common carriers). 

27. In not holding that the word “business” in section 6(a) of 
the Federal Trade Commission act comprehends all matters relating 
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to capacity, production, and movement of commodities and all 
commercial and financial records, transactions, and facts, including 
costs, sale prices, contract prices, investments, receipts, and disk 
bursements, earnings, and profits or losses. 

28. In not holding that in order to furnish the costs and selling 
prices of coal sold by the plaintiff in interstate commerce, it is neces- 

3BT J ir P.^ 1 * 1 * 1 ". first, to compile the information as to its costs 
and selling prices, as to its aggregate production and sales, and that, 
ii" therefore, the plaintiff was not justified in refusing to comply 

11 / with the lesser and included task in accordance with the 

questionnaires of defendant, inasmuch as defendant is at 
all events entitled to the costs and selling prices of coal produced 
tor and sold m interstate commerce. 

W. H. Fuller, 

Wm. T. Chantland, 

Adrien F. Busick, 

Attorneys for Defendant. 

1 Designation of record. 

Filed Mar. 27, 1923. 

The clerk will Dlease prepare the transcript of record on appeal 
herein and will include therein the following papers: 

1. Bill of complaint and exhibits. 

0fAp? P iflV°$ t ^ le C0urt on a ppfi cat *° n for temporary injunction, 
3. Temporary injunction. 

4 Amended answer filed May 31, 1922, and exhibits. 

4$. Motion to strike out amended answer, filed June 5, 1922. 

5 amended answer, filed Feb. 19, 1923. 

Feb 19 1923^° Str ^ e 0Ut amen ded answer as amended, filed 

7. Opinion of the court on motion to strike out, filed Jan. 30, 1923. 
o. *inal decree. 

9. Assignments of error. 

10. This notice. 

W. H. Fuller, 

Wm. T. Chantland, 

Adrien F. Busick, 

Attorn eys for Defe ndant. 

119 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
llo, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 37659 in equity, wherein The 
Mynard Coal Company in plaintiff and Federal Trade Commission 

is defendant, as the same remains upon the files and of record in said 
court. 
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In testimony whereof, I hereunto subscribe my name and affix the 

Sai( i at the City Washington, in said District, this 

18th day of April, 1923. 

Morgan H. Beach, 

Cleric . 

By W. E. Williams, 

Assistant Cleric. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3984. Federal Trade Commission, appellant, vs. The Maynard Coai 
™ Court of Appeals, District of Columbia. Filed Apr. 18, 1923. 
Henry W. Hodges, clerk. 


[seal.] 
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In the Court of Appeals of the District 

of Columbia. 


Federal Trade Commission et al., Ap¬ 
pellants, 
v. 


rNo. 3984. 


The Maynard Coal Company, 

appellees. 


BRIEF AND ARGUMENT FOR APPELLANTS. 


GENERAL STATEMENT. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, which enjoined 
the Federal Trade Commission and the members 
thereof (hereinafter referred to as the Commission) 
from requiring the appellee, the Maynard Coal Com¬ 
pany (hereinafter referred to as the corporation), 
engaged in the mining and in the sale in interstate 
commerce of bituminous coal, to furnish the Com¬ 
mission with certain reports respecting its interstate 
commerce. 

PROCEEDINGS HAD IN THE COURT BELOW. 

The bill herein was filed in the court below by 
the corporation for a preliminary injunction, with 
the prayer that it be made permanent after hearing, 

(i) 










2 


to restrain the Commission from requiring the cor¬ 
poration to furnish it periodically with certain reports 
regarding the interstate commerce of the corporation, 
and to restrain the Commission also from instituting 
any proceedings under the provisions of the Trade 
Commission Act to compel the corporation to furnish 
the reports. A temporary injunction was granted as 
prayed for. The Commission filed an amended answer 
(Rec. p. 34) to which it also later filed an amendment 
(Rec. p. 78). The corporation moved to strike the 
entire amended answer for the reason that it set forth 
no defense to the bill of complaint. The motion to 
strike was sustained, the Commission elected to stand 
upon its answer, and final decree was entered (Rec. 
p. 80). From this decree this appeal is prosecuted, 
and the principal question before the court is the 
sufficiency of the Commission’s amended answer. 

THE FACTS. 

In January and February, 1920, the Commission, 
pursuant to resolutions theretofore adopted (Rec.p. 1) 
sent to the Maynard Coal Company, a corporation 
organized under the laws of the State of Ohio, and 
to practically all corporations engaged in the mining 
and in the sale in interstate commerce, of bituminous 
coal, blank schedules which the corporations were 
requested to fill out and return to the Commission, 
their attention being called to the provision of the 
Federal Trade Commission Act which prescribes 
penalties for failure by corporations to comply with 
any lawful order of the Commission. Broadly stated, 



these schedules call for the amount of coal sold by 
each corporation, the prices realized therefor, the 
amount of coal produced, the cost of mining the coal 
sold, the amount of coal stored at the beginning of 
the period for which the reports were required, the 
amount on hand at the end of the period. In addi¬ 
tion a general income and balance sheet for the cor¬ 
porations was also requested. The details of the 
information required by the schedules is discussed 
elsewhere in this brief (post, p. 25-38). The appellee 
is an Ohio corporation engaged in mining and selling 
bituminous coal. It owns or leases mines in Ohio 
and in Kentucky. All of the coal mined in Ken¬ 
tucky and half of that mined in Ohio is sold in inter¬ 
state commerce. 

The corporation’s method of mining coal and of 
making sales is set forth in the answer. The coal 
is sold before being mined. This is the course of 
business and, in part, is due to the fact that the 
mines have no storage capacity. The contracts of 
sale are made before the coal is loosened from the 
seam. The coal is mined only as the cars are deliv¬ 
ered to the corporation’s sidetracks, and only suffi¬ 
cient coal is mined to load the cars, as well as a few 
mine cars. The contracts contemplate that three- 
fourths of all this coal goes into interstate com¬ 
merce. In its operations and in keeping its records 
plaintiff pays no attention to State lines. The coal 
is dug in each mine by a single organization irre¬ 
spective of the destination of the coal,* so the clerical 
force, the sales force, and the general administrative 



officers handle the entire business of the corporation 
without regard to State lines. The accounts are 
kept in the same w r ay. All mine labor goes into 
one account irrespective of the destination of the 
coal, as do mine supplies, other mining expenses, 
selling expenses, and general overhead. It therefore 
follows that plaintiff’s records do not show its costs 
or profits upon the interstate sales except as they 
may be obtained by ascertaining the profit by ob¬ 
taining the average cost per ton and the average 
selling price and the average profits. 

The Situation in January, 1920. 

The amended answer shows the condition of the 
interstate trade in bituminous coal; that the facts 
writh reference thereto were known to the Commis¬ 
sion in January, 1920; the method of doing business 
of the corporation and other coal operators; and 
that information with respect to their interstate 
trade in coal could be ascertained only by the 
questions in the present questionnaire. 

The selling and mining of bituminous coal 
is a basic and vital industry in the United 
States; 24 States with a population of 45,- 
000,000 people are dependent upon coal from 
other States; the total production in 1920 
was 556,000,000 tons. Seventy-five per cent 
of the bituminous coal is sold in interstate 
commerce. (Answer, par. 19.) 

Between August, 1917, and December, 1918, 
defendant called upon plaintiff and other 
mine operators selling coal in interstate com- 


merce to file monthly reports giving the same 
information called for by the present ques¬ 
tionnaire. Such reports were filed by plaintiff 
and other corporations. (Answer, par. 10(c), 

p. 6.) 

Pursuant to Senate and House resolutions, the 
Commission made elaborate investigations and cost 
reports on anthracite and bituminous coal and such 
reports were forwarded to Congress in June, 1919, 
and are printed as public documents of the United 
States. 

In this way the Commission became fully familiar 
with the bituminous coal trade of the country, the 
manner of making sales, of producing and of shipping 
the coal, and of keeping accounts. 

This method is set forth in the answer, paragraph 
19, and the substance is as follows: 

The sale and production of bituminous coal 
is a matter of necessity to the lives of the 
people of the United States and to the 
national welfare; the greater part of such coal 
is sold in interstate commerce and is mined 
with that intent. 

Few if any mines have storage capacity; 
the general practice is to mine only such coal 
each day as can be loaded upon the cars then 
at the mine. 

The greater part of the bituminous coal is 
sold under contracts made before coai is 
mined; when the coal is being taken from the 
seams, commerce as to it has actually begun. 
The coal flows in a steady, uninterrupted 
stream to the consumer. 
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Neither in the mining of the coal nor in the 
sale thereof does the producer pay any atten¬ 
tion to State lines. It is not customary for 
mine owners in keeping cost accounts to make 
any distinction with reference to the destina¬ 
tion of the coal; the cost to produce a ton of 
coal is the same. 

In order to obtain the cost of a ton sold in 
interstate commerce, it is necessary to get the 
cost of all coal sold by the mine owner. 

The Commission in 1920 was fully aware of this 
situation. It was entitled to obtain from those en¬ 
gaged in interstate commerce all information with re¬ 
spect to that commerce, including the selling price, 
the profits made, and the cost of such coal. The Com¬ 
mission knew' that neither appellee corporation nor 
the other mine operators kept this information sepa¬ 
rately with respect to their interstate sales and that 
the information could be obtained only by asking for 
it with respect to all sales. 

An analysis, hereafter made in detail with reference 
to the questionnaire (post, p. 31), clearly show's that 
every item called for is pertinent to the interstate 
commerce itself of appellee corporation and is neces¬ 
sary to give complete information with respect thereto. 

Origin of Commission’s inquiry. 

The inquiry in connection with which the sched¬ 
ules here involved were issued w'as instituted under 
these circumstances: 

In August, 1919, the Commission w r as asked by 
Congress w hat it could do touching the high cost of 
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living, and in response to the inquiry members of 
the Commission appeared before the Committee on 
Appropriations of the House of Representatives and 
suggested that a thorough inquiry into and publica¬ 
tion of the facts respecting production, prices, and 
costs of certain basic commodities would, in its 
opinion, be of the greatest value to the country at 
large, to Congress, to the courts, to the prosecuting 
arm of the Government, and to business itself in 
ascertaining causes of the conditions existing. Asked 
what articles or industry should be investigated, the 
then Chairman of the Commission replied: “ (1) Fuel 
(that is, coal and petroleum), (2) steel, (3) lumber, 
(4) leather and textiles, (5) cereals.” (Hearings 
First Deficiency Appropriations Bill, fiscal year 1920, 
p. 24 et seq.) 

In response to these suggestions the following item 
was inserted in the Deficiency Appropriation Act 
approved November 4, 1919: 

Federal Trade Commission: For all expenses 
necessary in connection with the collection of 
information as may be directed by the Presi¬ 
dent of the Uilited States, or within the scope 
of its powers , regarding the production, owner¬ 
ship, manufacture, storage, and distribution of 
foodstuffs or other necessaries and the prod¬ 
ucts or by-products arising from or in connec¬ 
tion with the preparation and manufacture 
thereof, together with figures of cost and whole¬ 
sale and retail prices , $150,000. 
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Pursuant to the wish of Congress expressed in the 
above law, and acting under the powers which it 
believed to be conferred upon it by the Federal 
Trade Commission Act, the Commission, by resolu¬ 
tion adopted December 15, 1919 (Rec. p. 1), insti¬ 
tuted an inquiry the first step in which was to require 
all steel companies to make reports which, in the 
instant case, the court holds the Commission can not 
lawfully require. 

HOLDING OF THE COURT BELOW. 

The Supreme Court held, (1) that the power of 
Congress to regulate the business of corporations 
engaged in interstate commerce and the exercise 
of the visitorial power of Congress over the busi¬ 
ness of such corporations is always limited to in¬ 
formation respecting their interstate business; (2) 
that the information required in the Commis¬ 
sion’s schedules has to do almost wholly with the 
manufacturing operations, and with the intrastate 
commerce of the corporations, over which business 
the Congress does not have jurisdiction; and that 
section 6 of the Trade Commission Act does not 
empower the Commission to require information 
except as respects the interstate commerce of cor¬ 
porations. The opinion appears to concede that 
Congress does have the power to compel the pro¬ 
duction of information concerning subjects over 
which the Federal Government has jurisdiction. 


9 

THE QUESTIONS PRESENTED. 

The Assignments of Errors raise the following 
general questions: 6 

(1) Has Congress the power to compel the pro¬ 
duction of information respecting the subjects over 
w ich it has legislative authority for the purpose 
o ascertaining whether legislation respecting such 
subjects is desirable or necessary? 

(2) Under the commerce clause, does the power 
extend not only to procuring information respecting 
interstate commerce itself, but also to procuring 
information respecting intrastate commerce and man- 
u acture, where such information will reveal whether 
the law of supply and demand is operating in inter¬ 
state commerce, or whether interstate commerce is 
being unduly burdened? 

(3) As a means of procuring information which 
Congress may itself require, may it constitutionally 
confer upon an administrative body, created by it, 
authority (1) to procure information, by compulsory 
process if necessary, respecting a subject over which 
it has jurisdiction; (2) to make annual and special 
reports to Congress; and (3) to make recommenda¬ 
tions to Congress for legislation on the subject matter 

concerning which it is authorized to require informa¬ 
tion? 

(4) As an incident to its power to regulate inter¬ 
state commerce, may Congress constitutionally 
authorize an administrative body to ascertain and 
publish the facts respecting the conduct, organiza- 
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tion, management, business, and practices of cor¬ 
porations engaged in interstate commerce? 

(5) Does the Federal Trade Commission Act 
authorize the Commission to require the production 
of the information called for in the schedules? 

(6) If the statute, properly construed, requires the 
corporation to furnish the information, is it uncon¬ 
stitutional as authorizing an unreasonable search and 
seizure within the fourth amendment to the Federal 
Constitution, or a deprivation of property without 
due process of law within the fifth amendment to 
that instrument ? 

THE LAW. 

I. 

Inasmuch as the court below confined its attention 
largely to the relation of the information required to 
interstate commerce, and as this court in Federal 
Trade Commission v. Claire Furnace Co. (285 Fed. 
936) appears to be of opinion that information 
respecting a subject matter over which Congress has 
legislative jurisdiction may be required, this brief will 
be largely devoted to showing the relation of the 
information required to interstate commerce and the 
resultant power to require it under the commerce 
clause. 

When necessary to regulate interstate commerce, 
Congress may incidentally regulate intrastate com¬ 
merce and production, whether manufacturing or 
mining, and may require information with respect 
thereto. 

This issue is raised by the sixth, seventh, eighth, 
and tenth assignments of errors. 



(») Congress may incidentally regulate Intrastate commerce when 
necessary to the protection of Interstate commerce. 

A very recent case is Railroad Commission of Wis- 
oonsin v. C., B. & Q. R. Co. (42 Sup. Ct. Rep. 232). 

There the Supreme Court sustained the Transpor¬ 
tation Act giving to Congress the power to directly 
fix railroad rates upon intrastate commerce where 
that was necessary to protect the interstate com¬ 
merce of the country. In sustaining the statute, 
Mr. Chief Justice Taft said— 

that such orders as to intrastate traffic are 
merely incidental to the regulation of inter¬ 
state commerce, and necessary to its efficiency. 
Effective control of the one must embrace 
some control over the other, in view of the 
blending of both in actual operation. The 
same rails and the same cars carry both. The 
same men conduct them. Commerce is a 
unit and does not regard State lines, and 
while under the Constitution interstate and 
intrastate commerce are ordinarily subject to 
regulation by different sovereignties, yet when 
they are so mingled together that the supreme 
authority, the Nation, can not exercise com¬ 
plete, effective control over interstate com¬ 
merce without incidental regulation of intra¬ 
state commerce, such incidental regulation is 
not an invasion of State authority or a viola¬ 
tion of the proviso. * * * 

Congress, in its control of its interstate 
commerce system, is seeking in the Transpor¬ 
tation Act to make the system adequate to 
the needs of the country by securing for it a 
reasonably compensatory return for all the 
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work it does. The States are seeking to use 
that same system for intrastate traffic. That 
entails large duties and expenditures on the 
interstate commerce system which may bur¬ 
den it unless compensation is received for the 
intrastate business reasonably proportionate to 
that for the interstate business. Congress, as 
the dominant controller of interstate com¬ 
merce, may, therefore, restrain undue limita¬ 
tion of the earning power of the interstate 
commerce system in doing State work. Ihe 
affirmative power of Confess in developing 
interstate commerce agencies is clear. > son 
v. Share, 204 U. S. 24, 51 L. Ed. 351, 27 Sup. 
Ct. Eep. 233; Luxlon. v. North River Bridge 
Co., 153 U. S. 525, 38 L. Ed. 808, 14 Sup. Ct. 
ltep. 891; California v. Central P. R- Co., 127 
U S I 39, 32 L. Ed. 150, 157, 2 Inters. Com. 
llep. 153, 8 Sup. Ct. Hep. 1073. In such de¬ 
velopment it can impose any reasonable con¬ 
dition on a State’s use of interstate carriers 
for intrastate commerce it deems necessary or 
desirable. This is because of the supremacy 
of the national power in this field. 

In Minnesota Rate Case, 230 U. S., supra, 
where relevant cases were carefully reviewed, 
it was said, page 399: “The authority of Con¬ 
gress extends to every part of interstate com¬ 
merce, and to every instrumentality or agency 
bv which it is carried on, and the full control 
by Congress of the subjects committed to its 
regulation is not to be denied or thwarted by 
the commingling of interstate and intrastate 
operations. This is not to say that the Nation 
may deal with the internal concerns of the 
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State, as such , but that the execution by Congress 
of its constitutional power to regulate interstate 
commerce is not limited by the fact that intrastate 
transactions may have become so interwoven 
therewith that the effective government of the 
former incidentally controls the latter. This con¬ 
clusion necessarily results from the supremacy 

of the national power within its appointed 
sphere.” 

An analysis of the prior cases is given in the 
opinion of Justice Hughes in the Shreveport Rate 
case (234 U. S. 342). 

The case of Interstate Commerce Commission v. 
Goodrich Transit Company (224 U. S. 194) is nearest 
in the facts to the present case. It sustained an 
order of that commission requiring the transit com¬ 
panies to keep standard accounts as to all of their 
transportation, both intrastate as well as interstate, 
and to furnish to the commission information with 
respect to all of the carrier's business, even respect¬ 
ing certain amusement parks wholely within the 
State of Michigan. 

(b) Congress may deal with production, whether manufacturing 
or mining, where necessary to protect interstate commerce. 

W e admit that manufacturing and mining as such 
are not commerce and that the power of Congress 
does not extend to their regulation as such. But 
the manufacturing and mining are not sacred from 
the control of Congress where that control is neces¬ 
sary to protect interstate commerce itself. 

It is true that in United States v. Knight (156 
U. S. 1) the Supreme Court refused relief under the 


Sherman law. It is also true that to-day under 
the same facts any pleader could state a case within 
the Sherman law. 

It has long been held that the Sherman law is ap¬ 
plicable to any combination in unreasonable re¬ 
straint of interstate commerce. The statute reaches 
an agreement fixing the prices of goods sold in inter¬ 
state commerce, whether that agreement be made 
by jobbers only or by producers. It reaches an 
agreement of producers to restrict their production 
and thus restrain commerce. It reaches a combina¬ 
tion pooling for sale the articles produced. It 
reaches the acquisition by a single corporation of 
all factories of a particular industry, when that ac¬ 
quisition restrains interstate commerce. While the 
courts were content in the beginning with injunctions, 
they have long since realized that the only effective 
remedy in a trust case is to dissolve the corporation so 
that it no longer possesses a productive capacity suffi¬ 
cient to control the market. 

The Supreme Court and other Federal courts have 
over and over again insisted upon the right to con¬ 
trol production wherever necessary. 

In Standard Oil Company v. United States (221 U. 
S. 1, 68) the court said: 

So far as the objections of the defendants 
are concerned they are all embraced under 
two headings: 

a. That the act, even if the averments of 
the bill be true, can not be constitutionally 
applied, because to do so would extend the 








power of Congress to subjects dehors the 
reach of its authority to regulate commerce, 
by enabling that body to deal with mere 
questions of production of commodities within 
the States. But all the structure upon which 
this argument proceeds is based upon the 
decision in United States v. E. C. Knight Co., 
156 U. S. 1 . The view, however, which the 
argument takes of that case and the argu¬ 
ments based upon that view have been so 
repeatedly pressed upon this court in connec¬ 
tion with the interpretation and enforcement 
of the Antitrust Act, and have been so neces¬ 
sarily and expressly decided to be unsound 
as to cause the contentions to be plainly 
foreclosed and to require no express notice. 
Lnited States v. Northern Securities Co., 193 
U. S. 197, 334; Loewe v. Lawlor , 208 U. S. 
274; Swift & Co. v. United States, 196 U. S. 
375, Montague v. Loury, 193 U. S. 38; Shawnee 
Compress Co. v. Anderson , 209 U. S. 423. 

In Lnited States v. American Tobacco Company 
(221 U. S. 106) one of the complaints was that the 
defendant had combined so many tobacco factories 
as to give it a monopoly and enable it to restrain 
commerce in tobacco. In order to demolish the 
restraint of trade the court found it necessary to 
di\ ide fhe factories among four separate corporations. 

So in Lnited States v. International Harvester 
Company (214 Fed. 987), the defendant was a con¬ 
solidation of five harvester companies which together 
produced over 80 per cent of all the harvesting 
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machinery sold in the United States. The decree 
ordered a dissolution, or a separation, into three 
companies. 

In United States v. Com Products Refining Company 
(234 Fed. 964) the company at its organization ac¬ 
quired all of the glucose plants in the United States; 
and starch factories producing 64 per cent of the 
total output. The court directed a dissolution in 
order to prevent the restraint of trade which had 
followed this consolidation of all the factories making 
glucose. 

In United States v. Dupont (188 Fed. 127) the 
decree ordered a dissolution into three corporations, 
each owning certain powder factories. 

The same principle has been applied in thepure- 
food cases. The Federal statute prohibits the sale 
in interstate commerce of adulterated or misbranded 
articles of food. While frequently this might be 
ascertained by a chemical analysis of the product, 
it might also be shown by describing the process of 
manufacture. Here the Federal Government is con¬ 
cerned with the manufacture, but only to determine 
whether or not an article as so manufactured comes 
within the prohibition of the statute. 

For instance, in United States v. Forty Barrels of 
Coca Cola (215 Fed. 535) the Government contended 
that the article was adulterated because there had 
been added caffeine. But upon careful examination 
of the process of manufacture it developed that 
caffeine was one of the essential ingredients of the 
artificial product Coca Cola, and the article is there- 



fore held not to be within the prohibition of the 
statute. 

The point is well illustrated In the recent case of 
Amenmn Column & Lumber Company v. United 

r , 1*1 SU n P ' ReP ' I14) > Where 

Court held the scheme to be illegal in part because 

it restricted the production of lumber. 

Much more of like purport appears in the 
minutes of the meetings throughout the year, 
Imt this is sufficient to convincingly show 
that one of the prime purposes of the meetings 
held , n every part of the lumber district, and 
oi the various reports, was to induce members 
to cooperate m restricting production, thereby 
keeping the supply low and the prices high 
and that whenever there was any suggestion 
of running the mills to an extent which would 
bring up the supply to a point which might 
affect prices, the advice against operations 
which might lead to such result was put in 
the strongest possible terms. * * * 

* * * This is not the conduct of com¬ 
petitors, but is so clearly that of men united in 
an agreement, express or implied, to act to¬ 
gether and pursue a common purpose under a 
common guide that, if it did not stand con¬ 
tested a combination to restrict production 
and increase pnces in interstate commerce and 
as, therefore, a direct restraint upon that 
commerce, as we have seen that it is that 
conclusion must inevitably have been inferred 
iom the facts which were proved. * * * 

* * 1 o call it open competition * * * 

can not conceal the fact that the fundamental 




purpose of the “plan” was to procure “har¬ 
monious” individual action among a large 
number of naturally competing dealers with 
respect to the volume of production and prices, 
without having any specific agreement with 

respect to them, * * *. 

Convinced, as we are, that the purpose and 
effect of the activities of the “ open competi¬ 
tion plan,” here under discussion, were to 
restrict competition and thereby restrain in¬ 
terstate commerce in the manufacture and 
sale of hardwood lumber by concerted action 
in curtailing production and in increasing 
prices, we agree with the District C ourt that 
it constituted a combination and conspiracy 
in restraint of interstate commerce within the 
meaning of the Antitrust Act of 1890, and the 
decree of that court must be affirmed. 

This decision establishes the direct relation be¬ 
tween manufacture and interstate commerce when 
the same corporations manufacture the product and 
habitually sell it in interstate commerce. It was held 
in this case that the Sherman antitrust law pro¬ 
hibited an agreement to restrict manufacture . In the 
instant case, if the Commission’s report should have 
disclosed high prices and large profits, together with 
restriction of output, Congress may have seen fit to 
enact additional legislation to reach the evil. In 
any case, it is clearly established that restriction of 
output may and does affect interstate commerce, 
and that Congress has jurisdiction, therefore, over 
the subject of such restriction. 


Aad the Supreme Court has dealt even with an 
A erenCC to interstate commerce caused by the 

S,”' ,? tWO 

was U nite d States v. Reading (226 U S 324 
367; 253 U. S. 26, 57). 324 ’ 

The Reading Company by stock ownership con- 
rolled the Philadelphia & Reading Coal & I ron 
Company , I**. producer of J 

JJta* abort of the wpp l y in , he la 

^ <,0mp ">' control of the 

Central Rn.Irond of New Jereey, which by Mock owner . 

12 ThS ‘ h H U n gh 4 Wilta - B «™ Coal Com- 
pany, which owned or had leased a very large acreage 

m another of the Pennsylvania anthracite fields and 

ITro a nZ^ ° f ^ Phikdelphia * ^al 

R was held that this combination must be dis- 

. . "r beCaUSe of the restr aint of competition 
be ween the two coal-mining companies. 

In the earl,er case (226 U. S. 367) it appeared that 
uch of the coal there involved was sold in Pennsyl- 

sTaT’ "h ° f ^ C ° ntraCtS — in Tat 

ate, and the coal was also there delivered to the 

Penn^l efendantS; that the y wer e free to sell in 

plate/ Vanm ’ + bUt that thC market actuall y contem- 
plated was interstate. It was held that this was a 

part of the current of inteistate commerce. 

bo in the recent case of United Mine Workers v 

Coronado Coal Company (259 U. S. 344), Chief Justice 
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Taft shows under what circumstances the Federal 
Government is concerned with the actual mining of 
the coal itself. 

In this case the Chief Justice repeats that the min¬ 
ing of coal is not interstate commerce and is not sub¬ 
ject to governmental control as such. He holds that 
case not to be within the Sherman law, because the 
effect upon interstate commerce was not in the 
minds of the defendants and was trivial. As to the 
triviality, the fact in the instant case is that the 
Commission is seeking this information as to all in¬ 
terstate commerce in bituminous coal and asking it 
from every operator in that commerce. The Com¬ 
mission is entitled to get it from each operator no 
matter how small his portion may be. 

But the Chief Justice continues that had the 
intention existed on the part of the defendants to 
restrain interstate commerce, then the case would 
come within the Sherman law. ‘‘If unlawful means 
had here been used by the national body to unionize 
mines whose product was important, actually or 
potentially, in affecting prices in interstate commerce, 
the evidence in question would clearly tend to show 
that that body was guilty of an actionable conspiracy 
under the Antitrust Act. This principle is involved 
in the decision of the case of Hitchman Coal Company 
v. Mitchell (245 U. S. 229).” In that case the coal 
company sought to restrain defendant from union¬ 
izing its mines. While the company was engaged 
largely in interstate commerce, Federal jurisdiction 
was sought only on the ground of diverse citizenship. 




jurWicSTo , f ere,0re “ “ ™ ld ”»* 

Ties brought up the e„.i re caee and raade lbe in 
state commerce feature immaterial 

held t .hat h ?h deCi, 'u"' J,,d8e Daj "° n ' * he “1 
ot . 6 evKence showed a violation of the 

Sherman law (202 Fed. 512) 06 

Whde the Supreme Court did not consider the 
erman law feature of the case, yet this point was 

mlT: c 0 the Tr J T ke when in United 

Worke rs v. Coronado Coal Co., supra, he cited the 
m to would",“ “/“««»" showing when com- 

reMnrr to to ^ " th * * “»Phacy 

forttLto, mmlng °' °° al Which ™> destined 
ior interstate commerce. 

It is admitted, of course, that the United States 
as no right to control coal mining as such; but the 

“rSf‘l ledge ° f f,Cfa out ot **» min- 

g self becomes necessary to a complete knowl- 

such coaT or^fTb° f ^ interstate commerce in 
, ’ ^ becomes necessary in order to 

srJidatton.r C °” ,mer “ to ,orbid “gKements or con- 
fe d "”“ h a ”° ng prod ““ re »' «oaI, then under the 

mTto a« ^to n ° q “ Mti0n the right o' Con- 
g ess to act with respect to the mining itself-not 

as mining but becan<?P nf ;+o * no1 

6 uecause ot its connection with thp 

interstate commerce. 

(c> In the present case under the facts nf th« • 
in the current of Interstate comm* a 5* answer » tlle coal was 
our questions relate. 6 urin S the period to which 

Subetentiaily all of the coal produced by tbecorpora- 
tron at the Kentucky mine, went into inters talc com- 
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merce, and this was contemplated from the begin¬ 
ning. All the coal is sold under such interstate con¬ 
tracts before a ton is mined, so that before the labor 
begins the obligation exists to deliver that coal in 

interstate commerce. 

And the transit begins the instant the coal is 
loosened from the seam. It goes into a mine car, 
from this to the tipple, and steadily into the freight 
car awaiting to receive it. 

Under the decisions of the Supreme Court this is 
interstate commerce or so close thereto as to be 
within the power of the Federal Government, On 
the facts the case comes strictly within recent deci¬ 
sions of the Supreme Court. 

See Dahnke Walker Company v. Bondurant (257 

U. S. 282) where the contract made in Kentucky was 
for the sale and delivery of a crop of wheat of 14,000 
bushels to be delivered on board the cars in Kentucky 
and which plaintiff intended to ship to its mill in 

Tennessee. 

In Eureka Pipe Line Co. v. Hallinan (257 U. S. 
265) it was held that oil was in interstate commerce 
as a practical matter from the beginning of the flow 

at the w r ell. 

So in United Fuel Gas Company v. Hallman (257 
U. S. 277), the same thing was held true of gas, e\en 
though a small percentage of the gas was sold within 

the State of West Virginia. 

The principle is again well illustrated in Stafford 

v. Wallace (258 U. S. 495). 

The language in United States v. Reading Company 

(226 U. S. 367) is particularly appropriate. 
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U “?, er . t ^®/ acts °f this case all information asked for 
directly to interstate commerce. Indeed, 
appellee corporation could not furnish information 

c-ivin/th 1 * 6 ?*/ 0 itS ,nterstate commerce without 
gning the information here required. 

This issue is raised by the sixteenth, seventeenth, 
eighteenth, and twentieth assignments of errors. 

(«) Information only was sought, and this Is not regulation of 

commerce. 


Interstate Commerce Commission v. Goodrich Transit 
Company (224 U. S. 194, 211). 

(h ; h C ;!'': “ e , ssentUI ° r ‘he Interstate commerce of this country. 

change the pr,“c.pL deelS '° nS re ‘ 8te *° “ ,,ro « ,s does "°* 


The selling and marketing of bituminous coal 
is a basic and vital industry in the United States— 
24 States and the District of Columbia, with a 
population of over 45,000,000 people, are entirely 
dependent upon coal from other States except the 
negligible quantity of 125,000 tons out of a total 
production for 1920 of 556,300,000 tons; 75 per 
cent of bituminous coal consumed in the United 

States is sold and consumed in States other than 
those where produced. 

The sale and production of bituminous coal is a 

matter of absolute necessity to the lives of citizens 

of the I nited States and to national commerce; 

the greater part of such coal is sold in interstate 

commerce and is mined with that intent. (Answer, 
par. 19.) 



In deciding United States v. Addyston Pipe & 
Steel Company (85 Fed. 271, 288), Judge Taft said 
that coal was an article of prime necessity (. Hitch- 
man Coal Co. v. Mitchell, 202 Fed. 512, 555.) 

In Pocahontas Coke Co. v. Powhatan Coal & Coke 
Co. (60 W. Va. 508; 10 LRA (NS) 268) it is held 
that coal is properly classified under the head of 

necessities. 

In People v. United Mine Workers oj America 
(201 Pac. (Col.) 54, 55) it is said: 

It becomes necessary, then, not only in older 
to construe the statute but to decide whether 
it is constitutional, to determine whether coal 
mining is so affected, and it seems self-evident 
that it is. We must take judicial notice of what 
has taken place in this and other States, and 
that the coal industry is vitally related not only 
to all other industries but to the health and even 
the life of the people. Pood, shelter, and heat, 
before all others, are the great necessities of life, 
and, in modern life, heat means coal. 

In State v. Banett (172 Ind. 169, 197) it is held 
that coal mining is affected with a public interest. 

In American Coal Mining Company v. Special Coal 
and Food Commission of Indiana (268 Fed. 563) thiee 
Federal judges denied an injunction and held valid 
a statute of Indiana regulating the coal-mining 
business, authorizing the fixing of prices for coal. 

It is believed that there is no real difference 
between the public interest in coal and in railroads. 
We are merely more accustomed to control in the one 
case than in the other, but even casual consideration 


bdtd t0 th he C0nclusi0n that t0 ' da y the prosperity, 
. indeed the existence, of the country is as much 

dependent upon coal as it is 

r , , .. 1 coai as *t 1S u P°n common carriers. 

Coal could not be distributed without the carrier*; 
nor could carriers operate without coal. Without 
either for an appreciable length of time, the country 
would be reduced to a state of chaos. ^ 

(C InformaUon required In the quest,o„„. lre eo m p„ In( . d 

relates to interstate commerce in coai. 

In January of i9 20 the Commission undertook to 
ask the coal operators of the United States who were 
engaged in interstate commerce to furnish informa¬ 
tion showing their selling prices, costs, and profits 
upon such coal. It was the intention of the Com¬ 
mission to obtain this information monthly to 
promptly collate it, and to publish each month com¬ 
imed fig ur e S which, without revealing the secrets 
of any corporation, would show the average cost of 
producing bituminous coal and the average selling 
price in the different fields. 

_ The annual production of bituminous coal is over 
500,000,000 tons. Three-fourths of this coal goes 
into interstate commerce. Half of the States of the 
mon, with a population of 45,000,000, do not 
produce coal at all, and must rely upon obtaining 
this coal through interstate commerce. 

-Most of the operators are engaged in inteistate 
commerce. As a rule, their mine operations are 
conducted without regard to State lines, and their 
records and accounts are so kept. Their sales are 
made before mining operations are begun. Few, if 



mine, are equipped with Storage capacity. 
Therefor* they can not mine coal unleee *e frerght 
cars are on their tracks ready to receive ,t. The 

storage of coal is an expensive proposition. 

Therefore, the practice among coal operators ! 
to sell their coal before producing it; to have at t 

tipple the cars awaiting the ^ ^Vom'lhe seam 
during the war the Federal Trade Commission 

Officials of the Commission, there- 
?::“iha, With the method of selhng coai and 

ss 2 sxz " - r 

“ Cerent sales of coal were not segregate 
Knowing these facts, when in January, 1920, t again 
£Td a request for information dealing pnmardy 
with sales of coal in interstate commerce, it asked 
for the information in such a way as to enable the 
corporations engaged in interstate commerce to fure 
C ? .. nt the leas t trouble and expense and with the 

greatest ^promptness, and in substantially the same 

fOI De Jingt^cifically with the appellee corporation, 
of doing business is set forth in paregraphs 

8 and 9 of the answer. 
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It is engaged in the business of selling coal in 
interstate commerce. It produces this coal at cer¬ 
tain mines in Ohio with a daily capacity of 2,000 
tons, and at other mines in Kentucky with a daily 
capacity of 1,500 tons. 

Substantially all the coal from Kentucky is sold 
and shipped by the corporation in interstate com¬ 
merce; and one-half of its Ohio coal is so sold. 

The corporation mines coal only to sell it, except 
a small quantity used in the operation of its mines; 
it has no substantial storage capacity and does not 
as a practice store its coal after the same is mined; 
usually it mines each day only such coal as can be 
shipped that day on the cars. 

The corporation mines little, if any, coal until a 
contract has been made or order received for the 
sale thereof; 75 per cent of the coal is produced for 
. sale and sold by the corporation for shipment to 
places outside the States where produced and under 
contracts and orders made before the actual pro¬ 
duction of the coal, and with the understanding 
that the same shall be transported out of the State 
where produced. After alleging these facts, the 
Commission avers in its answer that under this 
method of doing business the corporation’s coal is 
in commerce from the time it is loosened from the 
seam. 

In producing and selling coal and keeping record 
of the cost thereof the corporation pays no attention 
to State lines; it has but one organization and force 
at each mine; all miners and other laborers work 



28 


irrespective of whether the coal is destined to points 
within or without the State where produced; plaintiff 
keeps cost records only of all coal produced in each 
mine; said records do not segregate in any way the 
cost of the coal destined to points without the State 
from the cost of other coal sold within the State or 
used at the mines. The corporation’s cost records 
do not permit such segregations. Under its system 
of keeping accounts plaintiff can not ascertain the 
cost of coal sold in interstate commerce without 
ascertaining the cost of all its coal; its records show 
the cost of labor, supplies, and all other costs as 
applied to all coal produced in each mine; the in¬ 
direct and overhead costs relate to all coal produced; 
in order to determine the cost of the coal per ton 
sold in interstate commerce figures showing the cost 
of mining all its coal must be examined. And, as 
the business of the corporation is now conducted, 
its cost records can not be kept in such a wa\ as to 
show separately the cost of coal sold in interstate 
commerce from that sold in the State where pro¬ 
duced. The cost and selling price of coal sold by 
the corporation in the State where produced have a 
direct relationship to the cost and selling pi ice of 
coal sold by it in interstate commerce, and the 
corporation’s accounts and records are so interwoven 
and interrelated that it can not furnish the informa¬ 
tion with respect to the coal sold in interstate com¬ 
merce without at the same time furnishing the 
information with respect to all coal sold by it. Its 
business is conducted as a single, nonseparable whole, 
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it requires less labor and is easier and less expensive 
for the corporation to furnish information asked for 
by the Commission than it would be to ascertain 
and give the information with respect to coal sold 
in interstate commerce. 

Lnder section 6 of the Trade Commission Act it 
is the duty of the Commission to call upon corpora¬ 
tions engaged in interstate commerce to furnish it 
information relating to the organization , busmess 
conduct , practices , management , and relation to other 
corporations of the corporation in question; to make 
public from time to time such portions of this infor¬ 
mation as it shall deem expedient, and to make 
annual and special reports to Congress and submit 
therewith recommendations for additional legislation. 

The selling price of coal sold in interstate com¬ 
merce and the profits on such coal clearly come 
within the language used by the statute. 

Had the Commission so framed its questionnaire 
as to limit the information sought to the selling price 
and profits of such interstate transactions, there can 
be no question that the court would be compelled 
to sustain the validity of such demand. 

And the Commission in obtaining the profits is 
not obliged to limit itself to the conclusion drawn 
from the transactions by the answering corporation. 
The Commission may demand the cost as well as the 
selling price so that it can itself compute the profit 
or verify the corporation’s computation. 
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There would be no question about this if the cor¬ 
poration bought and sold coal only. In order to 
get the profits, the cost must be stated. 

If the Commission is entitled to know the cost, 
selling price, and profit, it is legally immaterial 
whether the coal is purchased or mined. The Com¬ 
mission is still entitled to demand the cost. It mat¬ 
ters not that the cost of the coal sold in interstate 
commerce is obtained by ascertaining the cost of 

mining it. 

If the corporation bought certain articles and sold 
them without alteration, there could be no question. 
If it buys a manufactured article and places its own 
label on it, a slight addition to the cost has been 
made, and the overhead must l>e taken into con¬ 
sideration. There is no difference between giving 
such a cost and giving the cost which is obtained 
after a process of manufacturing or of mining. 

An analysis of the questionnaire in this case will 
show that the information sought, even though it is 
to be furnished in 163 lines, after all but gives the 
cost, the selling price, and the profit upon the cor¬ 
poration’s coal going into interstate commerce. 

To enable the corporation to get these totals, it 
must itself combine the items called for by these 
163 lines. The Commission might be content with 
asking the profit per ton of coal going into interstate 
commerce. But back of that one figure the corpora¬ 
tion would have to obtain the information called for 
by these 163 lines. If the Commission is entitled to 
the one item of profit, it is entitled to the 163 items 
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m ° rd j er that ^ may itself ascertain the profit u 
cons.demt'ons lead to this conclusion. ' . * 

4 he Commission is not asking for this informof 
from one corpomtion alone but from 111 tT 
gaged substantially in intemtate commerce 86 7t 
appears from the petition that not all of th 
• Porations keep the items of their aeco Unt ^ T 
same way. Particularly is this true of the items of 
ep etion and depreciation. One reason in f 
for the details going to , T Skmg 

Price, and profits is to enable the Co C ° St ’ Sellmg 
combining the figures to see that it hTT' 00 “ 
general items in, for instance, ^mining ^labor^ai^Tn 
maintenance as distinguished from development. 

(d) Anal r s ‘s of the questionnaire. 

ii„«'iTf d“7 iS , k ‘ livided lnt0 two mai " P“«*; 

from which r 7 ^ '* ‘ COSt ’ “ les ’ and Production 

" , ^ COmpUted th « Profits per ton 

n 1 overstate commerce. The remainder 
f questionnaire is the balance sheet. 

ing the “ ° f th f rePOrt iS devoted t0 show- 
g the total mimng and selling cost-lines 1 to 42 

are bcluded'thT^ ^ ° Pm * a * C ° St ’ in whic h 
and fi ! t 6 r “d SUppHes ’ lines 1 to 19 
and fixed charges and general expenses, lines 20 to 

34 The combination of the operating cost and the 

xed charges makes the total mining cost To th' 

must be added the selling cost shown on lines 36 to 

1 £.“£5 - selling 
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Then comes the income, finally resulting in the 
net income, line 67. 

First are given the coal sales and transfers, lines 
44 to 48. Next the cost of all the coal sold, lines 49 
to 53. The difference between the total sales and the 

total cost gives the profit from coal. 

But in order to get the net profit, there must be 
considered certain items of miscellaneous income and 
certain items of expenses, such as taxes of all kinds 
and interest. In this way is obtained the net income. 

The next two sheets of the report, lines 68 to 95, 
are devoted to the coal tonnage. This is given under 
the several kinds of coal produced, both in tons, lines 
68 to 71, and in dollars, lines 72 to 75. There are 
numerous subdivisions on these lines showing the 
sales of produced coal, departmental transfers, and 

sales of purchased coal. ^ 

Under the head of general information, lines 75 to 

82 comes certain information relating to the descrip¬ 
tion of the mines, number of days worked, number of 
men worked, the location of the mines, etc. 

Each one of these items has some useful relation 
to the question of checking the truth of the answers 
of the operators regarding their cost of production. 
The number of days worked, taken in consideration 
with the number of men employed—whether miners 
or day men—furnishes a rough basis of checking the 
' accuracy of the reported labor cost on lines 1 to 9. 
The total number of men on the pay roll during the 
month shows whether there was a heavy turnover in 
labor, which is notoriously a cause of high labor cost. 
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The location of the mine by State and county is 
necessary in order to classify the mines in the proper 
districts and thus be able (1) to compare the data 
for mines similarly situated in order to check the 
accuracy of reports as to costs and prices, and (2) 
to combine for publication the results of different 
operators into aggregates according to districts of 
production which are, of coume, subject to wide 
variations in conditions as to costs, prices, and profits, 
f he data as to the number or name of the seam and 
the thickness of the seam is useful to check the accu¬ 
racy of the cost and price reports of operators working 
under similar conditions as to mining cost and getting 

out coal of similar qualities as to merchantability and 
price. 

Lines 83 to 90 are devoted to getting the net pro¬ 
duction of the coal and the coal which is actually 
produced for sale purposes-while lines 91 to 94 deal 
with coal produced but used at the mine, or waste 

resulting finally on line 95 in the net production of 
coal. 


All of this information is necessary to ascertain the 
cost, selling price, and profit upon the coal sold by the 
corporation. Because of the way the coal is mined 
and sold and of the way the records of the corporation 
are kept, this information must be obtained as to the 

entire sales in order to ascertain it for the sales in 
interstate commerce. 

The balance sheet calls for the usual balance sheet 
shown by a corporation of this kind. 
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Three-fourths of the corporation s business is in 
interstate commerce. The same may be said to be 
true on an average of the other coal operators engaged 
in interstate commerce. 

Its capital investment and all other information 
shown on the balance sheet has a direct and necessary 
relationship to its interstate commerce. It is true 
that it also relates to the mining itself and to the 
interstate commerce, but because of the way the cor¬ 
poration’s business is conducted and the way the 
records are kept, the whole must be furnished in order 
to enable the Commission to allocate it properly to 
the interstate and intrastate business. 

The balance sheet is necessary to show actual 
profits. Lines 1 to 95 deal only with the operating 
profits. From this it may appear that there was a 
very large operating profit but that the investment 
was so large that the rate of profit was very small. 
Again the balance sheet is a check upon the accuracy 
of the other information. If the balance sheet shows 
a substantial profit while the operation figures show 
no profit or a loss, the probability is that there is some 
mistake in the figures showing only the operating 

cost. 

The principal answer is this: That in order to 
determine the accuracy of a report as to the profits 
of operation and in order to ascertain what the 
investment is for any company, it is necessary to 
have a detailed balance sheet. A balance sheet must 
be complete to be satisfactory, and it may be and, 
indeed, often is true that items appear in it which are 
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not in themselves of interest in connection with the 

coal business of the company but nevertheless are 

indispensable for an accurate balance-sheet state¬ 
ment. 

A special reason for getting the balance-sheet 
statements of these coal companies in detail, showing 
these items not relevant to the coal business is that 
such items may be eliminated from consideration in 
t e computation of the amount of the investment 
employed in the coal business. Similar eliminations 
being made of irrelevant items in the income account, 
it is possible to compare the earnings from the coal 
business with the investment therein in order to show 
the real rate of profit from the coal business. For 
example, if a coal company owned a large amount of 
railroad stock and received dividends therefrom, it 
would give a more accurate statement of what 'its 
profits from the coal business were to deduct such 
stock from the total investment and to exclude the 
dividends from such stock in any computation of the 
net earnings from the coal business. 

(e) The call was lawful even though more than one report wa s to be 

furnished. 

This issue is raised by the twenty-fourth and 
twenty-seventh assignments of errors. 

The Commission has undoubted power to call for 
annual and special reports. Surely the annual re¬ 
ports may be called for in advance. There is no 
distinction in the power, and if the annual report 
may be called for in advance, so may the special. 



The language of section 6 (b) is to require by 
general or special orders the corporations ingestion 
to file reports. Surely a general order would include 

a special report to be filed in the future. 

But certainly the call would be good for the repo 
for January, 1920. And as we understand it both 
sides desire a decision on the right to make the call 
under any circumstances. A holding t at e o 
mission might not in advance call for a report wi 
simply mean a slight change in the order or the mak¬ 
ing of an order each month. If the Commission may 
lawfully require a report for a particular month at 
the close of the month, or at any time subsequent 
thereto, the requirement of a report for that mont 
will not be rendered illegal because accompanied by 
a notice that a similar report will be requested cover¬ 
ing certain succeeding months. 

A notice could properly be given that a demand 

would be made for the report at the proper time. 
This notice would render it possible for the corpora¬ 
tions to prepare in advance to make the report if 
thev anticipated doing so without protest, 
would thus facilitate the work both of the corpora- 
tions and of the Commission. It is true t a e 
Commission’s letter which accompanied the question¬ 
naires states that “said reports * * * are re¬ 

quired monthly, for each month of the calendar >' e 
1920 ” The use of inapt terms, which in form appear 
to be a requirement, can not convert that which is 
in law, a notice to the corporation that a repo wi 
be required, into a demand for a report. The Com- 
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mission, it is contended, is entitled to the report for 
the month covered by the questionnaire. 

Moreover, while the data required is referred to 
as a monthly report, the scope of the inquiry ob¬ 
viously brings it within the category of an investiga¬ 
tion within the meaning of section 6, paragraph (a), 
of the Trade Commission Act, which authorizes the 
Commission to “ investigate, from time to time, the 
organization, business, conduct, practices, and man¬ 
agement of corporations engaged in interstate com¬ 
merce ” Investigations within the scope of this 
language clearly include inquiries into the current 
practices and business of a corporation. If the 
Commission, therefore, determines to investigate and 
report upon the current practices or business of 
corporations, and is of opinion that such investiga¬ 
tion and report can be made with less annoyance to 
the corporations, and less expense to the public, by 
having the corporation submit the current informa¬ 
tion, it may properly adopt this method rather than 
demand practically continuous access to the books 
and records of the corporations for the purpose of 
pursuing the investigation. 

In other words, the Commission was conducting 
here an investigation under section 6 (a) and not 
merely requiring reports under section 6 (b). 

The Commission is further authorized to make 
public, ‘from time to time,” such parts of the data 
obtained as it shall deem expedient in the public 
interest. This clause in itself authorizes, it would 
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seem, the publication of the material at such periods 
as the Commission might deem most expedient. 

(f) What information with respect to Its interstate commerce may 
the corporation be compelled to divulge? 

This issue is raised by the fourteenth and fifteenth 
assignments of errors. 

The language of section 6 of the Trade Commission 
Act is exceedingly broad. It covers information as 
to the organization, business conduct, practices, and 
management of the corporation and its relation to 
other corporations. 

Surely the Commission may ask the amount of 
coal bought and sold in interstate commerce by 
the corporation; it may ask this amount both in 
tonnage and in value. 

Surely it may ask the cost of the coal bought in 
interstate commerce. 

Surely it may ask the cost of coal sold in inter¬ 
state commerce. 

It is immaterial how this cost is arrived at—whether 
it be purchase price from someone else, or whether it 
be the cost of obtaining the coal in some other way. 

If in order to obtain the actual cost of the coal 
it is necessary to compute each item from labor 
to interest on bonds, the Federal Government is 
not deprived of jurisdiction because each action, 
the cost of which is combined, is not in and of itself 
interstate commerce. 

The Court of Claims is now clogged with cases 
where claimants are seeking anticipated profits upon 
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contracts to sell munitions of war to the Government. 
Under the law as laid down by the Supreme Court 
they are entitled to recover those profits, but as a 
prerequisite thereto must show that they could 
have performed the contract and must show what 
their profits would have been. In many cases the 
contract is made by a manufacturer. He best 
establishes his future profits by showing his profits 
on the articles completed. Every manufacturer 
keeps his accounts under the same' grand divisions, 
as shown by the coal operators. He shows the direct 
and indirect cost. The direct cost is divided into 
the direct material and direct labor cost. The indi¬ 
rect cost is frequently divided into the overhead of 
the particular plant and general and administra- 
tive and selling overhead. 

But in order to prove to the Court of Claims that 
the particular manufacturer would have made a 
profit, it is frequently necessary to show the process 
of manufacture, the cost of the material itself, and 
the direct labor cost of doing each of thousands of 
small operations necessary to complete the gun or 
ship. In these cases the evidence is concerned with 
the manufacture only, because it is necessary to com¬ 
bine these items in order to show the ultimate cost 

of the article to the corporation selling it in inter- 
state commerce. 

This is the only purpose of asking the minute 
details shown in the present questionnaire. Each is 
necessary to make the total cost. 
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Counsel for the corporation argues that we are 
entitled only to the selling cost. But the actual pay 
of the salesman is only a small item of the cost of the 
coal going into interstate commerce. 

(g) Other exercises of similar power by the Commission. 

The Commission and its predecessor, the Bureau 
of Corporations, throughout their existence have con¬ 
ducted investigations more or less similar in character 
to the one here involved. Their power has never 
been disputed until the present case. 

In 1917 and 1918 the Commission obtained the 
identical information here sought from practically 
every substantial coal operator in the country, in¬ 
cluding the appellee corporation. Similar informa¬ 
tion has been obtained in investigations in other 

industries. 

Among these investigations are those into the an¬ 
thracite coal trade, the grain trade, paper trade, shoe 
trade, leather trade, sugar trade, petroleum, and war 
cost reports. There might also be mentioned the 
investigation into the meat packers, much of which 
was used by the congressional committees in con¬ 
nection with the passage of the recent act and also 
by the Supreme Court of the TJ nited States in con¬ 
struing that act. This calls to mind also the very 
early investigation into the packing industry made 
by Commissioner Garfield, which is described in 
United States v. Armour, 142 Fed. 808. There Dis¬ 
trict Judge Humphrey describes at great length the 
powers of the Commissioner of Corporations. 
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It should also be borne in mind that Congress has 
conferred upon other administrative bodies besides 
the Interstate Commerce Commission the power to 
make extensive and far reaching investigations. 
Among these may be mentioned the Census Office 
and the Tariff Commission. 

CONCLUSION. 

1. The information required by the Commission 
was information respecting interstate commerce itself, 
or had such direct relation to such commerce as to be 
necessary to an understanding of the conditions exist¬ 
ing in such commerce and the causes therefor. 

2. The Trade Commission Act authorized the Com¬ 
mission to require the production of the information. 

W. H. Fuller, 

Chief Counsel , Federal Trade Commission. 

Adrien F. Busick, 

Attorneys for Appellants. 
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IN THE 

Court of Appeals of the District of Columbia 

Federal Trade Commission, 

Appellant, 

vs - . No. 3984. 

The Maynard Coal Company, 

Appellee. 


brief and argument, for appellee. 


Statement of the Case. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia which enjoins the Federal Trade 
Commission from requiring the appellee, The Maynard 
Coal Company, to furnish the Commission with certain 
reports. Appellant’s brief in the opening statement (p. 1) 
suggests that the reports sought by the Commission concern 
the interstate commerce of appellee. To this statement we 
take exception as it is our contention, which was sustained 
by the court below, that the reports called for by the Com¬ 
mission have no relation whatsoever to interstate commerce 
ut concern only the mining operations of appellee which 
are purely intrastate business and not commerce at all. 

The proceedings had in the court below were substantially 
as stated in appellant’s brief (pages 1 and 2). At the time 
of granting the temporary injunction the lower court de- 
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livered a written opinion which appears at pages 24 to 33 
of the record and the temporary injunction as entered ap¬ 
pears at page 34 of the record. Following the complain¬ 
ant’s motion to strike the amended answer (record p. 76) 
the lower court filed a memorandum opinion sustaining the 
motion (record pp. 76-77). Following this opinion the 
Commission filed an amendment to its amended answer 
(record p. 78) and subsequent thereto the motion to strike 
was renewed (record p. 79) and thereafter final decree was 4 
entered (record p. 80). 

With respect to the statement of facts contained in the 
appellant’s brief (pp. 2-8) we would call attention first to 
the omission of reference to the default notice which was 
served upon The Maynard Coal Company. The order of 
January 31, 1920, calling for the reports in question was not 
merely a “request,” but was a “requirement” (record p. 2). 
Following the failure of The Maynard Coal Company to 
furnish reports in compliance with the order of January 31, 
the Commission, on March 2, 1920, served upon the Com¬ 
pany a notice of default, which step was necessary under 
the Statute to make the penalty provision thereof operative 
(record p. 3, admitted in answer, record p. 5). 

The facts with reference to the mining of coal set forth 
in appellant’s brief are as stated in the amended answer 
(record pp. 36-39, 49-50). While these facts are not en¬ 
tirely correct in all respects, they are accepted as correctly 
stated for the purposes of this case, since the motion to 
strike must be taken as an admission of all facts properly 
pleaded in the answer. 

We, of course, dispute the Commission’s conclusion (ap¬ 
pellant’s brief p. 6) that it was entitled to obtain the in¬ 
formation and that the information called for was pertinent 
to the interstate commerce of the appellee corporation. It is 





our position as shown in detail in the argument hereinafter 
that the information demanded by the Commission did not 
concern interstate commerce or commerce of any kind, but 
concerns purely mining operations, and that such informa¬ 
tion had no direct or substantial relation whatsoever to 
interstate commerce and was in no way necessary to either 
the Commission or any other agency of the Federal govern¬ 
ment in the performance of any Federal function. 

With the foregoing exceptions we accept the statement 
of facts in appellant’s brief as substantially correct. 
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A Preface to the Argument. 

Principally this case concerns Federal power. Stripped of 
surplus verbiage the position of the Commission is that 
where a corporate producer disposes of a part of its product 
in such a manner as to cause its interstate shipment, Con¬ 
gress has the power to compel that producer to furnish a 
designated Federal executive body, periodically, in a speci- ^ 
fied manner, for publication, a sworn report of every detail 
of its business, and to maintain its books and records open 
for Federal inspection and in such a way as to permit easy 
comparison w T ith the specified forms. Still further con¬ 
densed, the contention is that the entire business of a ship¬ 
per in interstate commerce is subject to congressional regu¬ 
lation. 

The claim of the Commission that it can compel The 
Maynard Coal Company to render the monthly reports here 
involved is reached by a tortuous round of reasoning. It 
is argued that Congress can inquire concerning interstate 
sales; therefore it can inquire concerning the cost of goods 
sold interstate; therefore, since the cost of producing goods 
sold interstate is commingled with the cost of goods sold 
otherwise, Congress can inquire concerning all producing 
costs; then, since producing costs are not recorded by all 
producers in the same manner, therefore, for better con¬ 
venience of compilation and publication, Congress can re¬ 
quire reports of producing costs in a specified manner; since I 
all other records of the producer are connected, some more 
and some less intimately, with his producing costs, therefore 
Congress can require reports on all of the producer’s rec¬ 
ords; since repeated requests are the same in the long run 
as one general request in advance, therefore Congress can 
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compel compliance with a general order to furnish regular 
monthly reports. The processes of legal reasoning con¬ 
necting these various conclusions are set forth in appellant’s 
brief. 

The tremendous sweep of the claim of the Commission is 
apparent upon even the most cursory examination. It ap¬ 
plies with equal facility and force to every producer who 
ships part of his product in interstate commerce. If the 
Commission is correct in its position, every manufacturer of 
goods which enter interstate commerce by shipment after 
sale is subject, under congressional compulsion, to furnish 
the Federal government, for publication, reports on speci¬ 
fied forms of every detail of its business, and to keep its 
records open for Federal inspection. Congress has no 
greater power over corporations engaged partly in inter¬ 
state commerce than it has over individuals so engaged, 
there being in the Constitution no grant of power over cor¬ 
porations as such (except corporations incorporated under 
Federal law). Therefore, under the contention of the Com¬ 
mission, every farmer whose produce enters interstate com¬ 
merce by shipment after sale must needs submit to congres¬ 
sional regulation. The reasoning of the Commission con¬ 
tains no differentiation between producers and dealers, and 
if it is correct in its position as to the former, it obviously 
follows that every dealer or storekeeper who accepts inter¬ 
state orders for goods is subject to congressional demand for 
periodical reports as to his entire business, and such reports 
can be published. 

The contentions of the Commission, if sustained, read 
into the Commerce Clause of the Constitution power to reg¬ 
ulate all business, as, since modern transportation and mail 
facilities have obliterated geographical state lines, almost all 
commodities enter interstate commerce by shipment. The 
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Commission would tear down the last vestige of the privacy 
of business. It would nullify the sanctity of search warrants 
and subpoenas duces tecum by making readily available 
every record heretofore zealously protected by the judiciary 
by the most rigid rules. 

We oppose these contentions of the Commission. We 
contend that congressional power over interstate commerce 
extends only to such matters as are directly and substan¬ 
tially, and not merely inferentially, indirectly or collaterally, 
connected with interstate commerce. W 7 e contend that 
Congress has no inquisitorial power beyond matters con¬ 
cerning which it may legislate. W e submit that as a neces¬ 
sary antecedent to Federal regulation, such as that here 
proposed by the Commission, it must be made to appear 
that such regulation is necessary to the protection of inter¬ 
state commerce, and a mere assertion of collateral relation¬ 
ship will not support the claim of power. 
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ARGUMENT. 

I. 

THE QUESTIONS INVOLVED IN THIS CASE HAVE 
ALREADY BEEN PASSED UPON BY THIS COURT 
IN THE OPINION OF THE COURT IN FEDERAL 
TRADE COMMISSION ET AL. VS. CLAIRE FUR¬ 
NACE CO. ET AL. (285 FED. 936). 

The Commission in its brief on this appeal has not at¬ 
tempted to distinguish this case from that of the Federal • 
Trade Commission vs. Claire Furnace Co., 285 Fed. 936, 
hereinafter referred to as the “Claire Furnace Case.” From 
that fact it is assumed that the Commission does not claim 
that there is a distinction. The learned judge of the lower 
court found no distinction in principle. The only differ¬ 
ences between the two cases strengthen rather than weaken 
the position of the present appellee, as compared with that 
of the Claire Furnace Co. 

The Claire Furnace Co. Case. 

This case w r as an action brought by certain steel manufac¬ 
turers (some of whom also produced coal) to enjoin the en¬ 
forcement of an order issued by the Federal Trade Com¬ 
mission. The order was exactly similar to the one en¬ 
joined in this case, requiring the companies to furnish 
monthly reports of the costs of production, balance sheets 
and other information in detail, and to submit their 
books and records to inspection. It appeared that certain 
of the companies involved were engaged in producing steel 
and iron products, and some were also engaged in coal and 
ore mining; that 65 per cent or more of the sales made by 
the companies were in interstate commerce, and that the 
greater portion of their raw materials w r as purchased in in¬ 
terstate commerce. 



The Commission argued that it was entitled to enforce its 
order on either of two grounds: First, that what was sought 
was merely information, that information was not regula¬ 
tion, and that respecting concerns engaged in interstate 
commerce the Commission must have complete information 
in order to function; or second, that the business of the 
companies, taken as a whole, was inseparable and was sub¬ 
stantially in interstate commerce, and that therefore the 
Commission might perform directly its regulatory duty re- 

specting such entire business. 

This court, in deciding the case, first invited attention 

to the fact that the investigation, not based upon any com¬ 
plaint and not intended as an investigation of interstate 
operations, violated the principle of common justice that a 
business concern should be apprised of the extent of the in¬ 
vestigation and afforded a day in court before its business 
methods were investigated. The court then held that the 
authority of the Commission was limited under the Act to 
investigating and reporting upon unfair methods of com¬ 
petition in interstate commerce, the enforcement of anti¬ 
trust decrees and violations of the anti-trust laws and the 
making and publishing of reports thereon. The court held 
that the interstate and intrastate phases of the business 
were not inseparably intermingled, and that there were 
three separate and distinct operations—assembling, manu¬ 
facture and sale. 

The clearly established distinction between manufacture 
and commerce was pointed out—the mere act of production 
is not commerce. Further, the court held that only when 
manufacture or production are a part of and essential to the 
operation of an instrumentality of commerce, such as a rail- 
road-owned coal mine or car repair shop, can there be any 
necessity for inquiry into the conditions of manufacture or 
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production for the purpose of regulation; there can be no 
such necessity where manufacture and production are inde¬ 
pendent of the operation of an instrumentality of commerce. 
The appellees were held to be mere shippers and engaged in 
commerce only from the time their goods were delivered to 
a carrier and in turn delivered by the carrier at their desti¬ 
nations. The regulatory power of Congress over this com¬ 
merce was held to terminate with the assembling and begin 
again with the shipment of the manufactured product. It 
was further held that the mere fact that a large percentage 
of the commodities produced may be used by and be neces¬ 
sary to companies engaged in the operation of instrumen¬ 
talities of commerce subject to Federal control implies no 
authority in the Government to regulate the production of 
such commodities. 

It was also held that Congress may not regulate by pub¬ 
licity what it may not regulate directly. 

The court then discussed the “public interest” argument 
of the Commission, and held that that doctrine had no 
application to the steel and iron business, since those com¬ 
panies were engaged in private competitive business, 
regulated by competition and supply and demand; that no 
governmental power could compel the steel companies to 
serve the public, nor did they assume to render public 
service The court referred to the numerous cases cited 
by the Commission, including Stafford vs. Wallace (258 U. S. 
495) and Hill vs. Wallace (257 U. S. 310), and pointed out 
that those cases dealt with burdens on interstate commerce. 

The decision concluded by holding that the Federal Trade 
Commission act did not empower the Commission to inquire 
into and to regulate any and all business of nation-wide 
scope and that the claim that the Commission’s visitorial 
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powers are coextensive with the constitutional functions of 
Congress did not justify its actions. 

Thi* Case and the Claire Furnace Co. Ca»e. 

We submit that the reasoning and ruling of the court in 
the Claire Furnace Co. case correctly determine the issues 
in the present case. The order of the Commission enjoined 
in that case was part and parcel of the same inquiry of 
which the order here enjoined was a part. The reports 
required by the Commission were practically the same in 
the two cases. Certain of the appellee corporations in that 
case, like the appellee in this one, were engaged in coal 
mining. Other appellees in that case were engaged in the 
manufacture of steel products, buying or producing raw 
materials in one place, shipping interstate, manufacturing 
their products and again shipping interstate. Surely, if 
that process be not interstate commerce, the mining of coal 
alone, as was the situation in this case, is not interstate 
commerce. As the various processes, interstate and intra¬ 
state, were not so closely related in that case as to make 
the whole business subject to congressional regulation, it is 
impossible to see how the processes in this case can be held 
to be so related. 

In the Claire Furnace Co. case there were three dis¬ 
tinct operations—the assembling of the raw materials, 
the manufacture, and the sale of the manufactured 

article. In the present case there are but two operations— 
mining and the sale of the product. There is no such 

assembling of raw materials as was claimed in the Claire 
Furnace Co. case to make the manufacture of the steel a 
mere part of a continuous “current of commerce.” Mining 
costs in the present case are no more closely related to 
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commerce than manufacturing costs were in the former case. 
The argument of the Commission in this case that the 
costs of interstate sales are inseparably interwoven with all 
the business records of the company applied with equal 
force to the Claire Furnace Co. If valid in this case, 
it would have been valid in that case. But this court held 
otherwise in that case, and its ruling fully covers the 
contentions raised by the Commission in this case. In this 
case, as in that one, “the regulatory power of Congress 
over * * the commerce in shipping the product 

from the plant * begins with the shipment of the 

manufactured product. It also follow's that if Congress 
may not regulate manufacture and production directly, it 

may not regulate it indirectly through the medium of 
publicity.” 

In this case as in that one, “no facts are alleged from 
which it may be inferred that the interstate commerce in 
which complainants are engaged in assembling raw 
materials and in shipping the finished product is affected 
even remotely by either the production of the raw materials 
of their manufacture into the finished product.” As in the 
Claire Furnace Co. case, the Commission is not proceeding 
in this case upon any complaint filed before it. As the 
court remarked in that case: “The investigation seems to be 
more m the nature of a news-gathering expedition, in hope 
of securing something of public interest for publication, or 
possibly subject-matter for future legislation by Congress.” 

In this case as in that one, a large percentage of the 
production is used by instrumentalities of transportation 
which are owned by companies engaged in commerce, which 
in their interstate aspect, are subject to Federal control, but 
that implies no authority in the Government to regulate 
the production of a mere commodity entering into an 


agency, the management and control of which Congress has 

the delegated power to regulate.” 

In this case as in that one, the mere fact that during the 
emergency of the war appellee saw fit, without contest, to 
furnish the Commission with so-called “war reports affords 
no basis for the claim that similar reports may be required 
after the war emergency has passed. As in the Claire 
Furnace Co. case, there is no Federal power that can be 
invoked to compel the coal companies to serve the public, 
nor do they assume to render a public service. 

In this case as in that one, “the cases relied upon by the 
Commission relate chiefly to the power of Congress, either 
directly or through the Commission, to regulate and inquire 
into the affairs of corporations engaged in the operation of 
instrumentalities of interstate commerce, or industries so 
closely allied as to form a part of the general business 
entering into such commerce, and capable of being so con¬ 
ducted as to impose a burden on interstate commerce. 

* * * They are not pertinent, however, to this 

inquiry, since the manufacturing business of complainants 
is not commerce, and, therefore, not subject to regulation 
by Congress, or investigation by the Commission. 

No contention advanced by the Commission in its answer, 
or in its argument in the court below, or in its brief on this 
appeal applies to the present case with any more force than 
it would have applied to the Claire Furnace Co. case. As 
was the ruling of the court in that case, so in this case the 
judgment of the lower court should be affirmed. 

The Dissenting Opinion in the Claire Furnace Co. Case. 

In a dissenting opinion in the Claire Furnace Co. case, the 
Chief Justice of this court considered that an allegation in 
the answer that the information sought was necessary to 
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enable Congress and the Commission to perform their 
respective duties with regard to interstate commerce, or at 
least was appropriate for that purpose, was admitted as a 
fact by the motion to strike. The answer in the present 
case differs somewhat from the answer in that case. It 
contains an allegation of law as to the nature of interstate 
commerce, which, of course, was not admitted by the motion 
to strike. That allegation is (Paragraphs 8 and 9 of 
^ answer, page 37 of the record): “Defendant avers that 
under plaintiff’s method of doing business the said coal is 
in commerce from the time the coal is loosened from the 
seam, and from that moment all of said coal which is 
destined to points outside the state where produced is in 
interstate commerce/’ And again the allegation is made 
(paragraph 19, page 49 of the record) as follows: “That 
when the coal is being taken from the seams, commerce as 
to it has actually begun. From the moment that the coal 
is loosened, it flow r s in a steady, uninterrupted stream as 
to the consumer.” The conception of interstate commerce 
as stated in the above quoted excerpts from the answer 
enters into every other allegation with respect to the 
necessity of the information for the purpose of the regula¬ 
tion of interstate commerce. Such allegations as to the 
necessity of the information must, therefore, in this case, 
be read in the light of the conception of the nature of inter¬ 
state commerce held by the Commission. These allegations 
therefore, amount to the claim that the information sought 
is necessary to a regulation of cutting the coal from the 
seam, hauling it underground to the shaft, hoisting it to the 
surface, passing it through the screens and various other 
operations that must be performed between the time the 
miner loosens it from the seam and the time it is loaded in 
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railroad cars ready for shipment. Each of these operations 
the Commission’s answer asserts to be a part of interstate 
commerce. 

The allegations as to the nature of interstate commerce are 
averments of law and we submit are erroneous. Coal is not 
in interstate commerce from the moment it is loosened from 
the seam. Commerce begins when it is delivered to a 
common carrier for interstate shipment, as we shall more 
fully hereinafter show. Coe vs. Errol , 116 U. S. 517; 
Heisler vs. Thomas Colliery Company , 260 U. S. 245. All 
allegations made in the answer with respect to the plaintiff 
being engaged in interstate commerce; the necessity that 
the Commission procure complete information as to all of 
the business of the plaintiff in order that it shall perform its 
duty as to its interstate commerce; the inability of the 
Commission to properly perform that duty unless the 
information is produced; and the necessity of the informa¬ 
tion to enable Congress to perform its duties with respect 
to regulating the interstate commerce of the plaintiff are 
based upon the above erroneous averments of law, that 
interstate commerce begins when the coal is loosened from 
the seam. These allegations, therefore, are not in this case 
allegations of fact, but are colored by the erroneous aver¬ 
ments of law and are not admitted by the motion to strike. 
AH that could be said to be admitted by the motion to strike 
is that such information as has been demanded is necessary 
in order to enable the Commission to regulate the mining 
and other operations which take place between the time the 
coal is loosened from the seam and the time it is loaded in 
railroad cars ready for shipment. But such operations are 
not interstate commerce and the answer therefore cannot 
be said to contain any allegation that the information 
demanded is necessary in order to enable the Commission or 
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Congress to perform their duties with respect to those 

transactions which are, in the eye of the law, interstate 

commerce. We submit, therefore, that in this case the 

grounds for that portion of the dissenting opinion in the 

Claire Furnace Co. case dealing with the allegation of the 

answer as to the necessity of the information in order to 

enable Congress and the Commission to perform their 

respective duties with regard to interstate commerce do 
not exist. 


16 


II. 

THE FEDERAL TRADE COMMISSION ACT DOES NOT 
GRANT TO THE COMMISSION THE POWER 
TO ISSUE OR ENFORCE THE ORDER HERE 
ENJOINED. 

In considering the power of the Commission undei the 
statute to issue and enforce the order here involved, it is 
necessary to keep carefully in mind the order and the object 
for which it was issued. 

The Order of the Commission. 

The order is set forth in full at page 2 of the record. It 
states that the Commission “requires your company to re¬ 
port your monthly costs of production and other data as 
specified, in the form prescribed, in the enclosed schedule 
and instructions relating thereto . Said reports, except as to 
balance sheet, are required monthly for each month of the 

calendar year 1920, and until further notice is given you 

* * * >» 

The “other data” required in the “enclosed schedule and 
instructions” included, among other things, coal inventory, 
miscellaneous income, including royalties from owned or 
leased land and interest and dividends received, the number 
of days worked, number of men employed per day, name 
and location of mine, name and thickness of seam, tonnage 
of coal produced, cash on hand and in bank, accounts and 
notes receivable, stock and bonds of other companies, mort¬ 
gages, real estate not used in coal production, coal lands, 
surface lands, buildings, machinery and equipment, office 
furniture and fixtures, goodwill, leaseholds, property rights. 

The “instructions relating thereto” provided, among 
other things, that all tonnage should be reported on a net 
ton of 2,000 pounds; operating costs are defined; general 
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“accounts” are specified and the subdivision of each, as, 
p for example, “Labor” is divided into (a) pick mining, (b) 

¥ machine mining, (c) other operating labor, (d) maintenance 

and repairs, (e) mine office clerks, (f) superintendents, (g) 
engineering; each item of each account is defined and lim¬ 
ited; certain revenues and expenses “shall be kept in sepa¬ 
rate accounts”; certain labor costs “shall not be charged to 
these primary accounts ’; explicit rules of accounting pro¬ 
cedure are given, as, for example, “when the lease or royalty 
agreement contains a minimum provision and the tonnage 
mined during the period is below the minimum, the differ¬ 
ence between the royalty paid on a per ton basis and the 
minimum payment shall be charged to the deferred asset 
account ‘royalties paid in advance/ The subsequent ac¬ 
counting for such advanced royalty shall be as follows: (1) 
If at a later date there is a recovery of coal for which royalty 
has been advanced, such recovered royalty shall be charged 
to this account at the per ton rate specified in the lease, 
etc., etc.; methods of computing depletion, amor¬ 
tization, and depreciation are specified in detail. 

The order recites “your attention is called to the fact that 
the above-mentioned law provides penalties for delay or 
failure in the making of reports to the Commission, or for 
making false reports.” The subsequent “Notice of De¬ 
fault” gives notice that for failure to report “steps will be 
taken to recover the penalty prescribed by section 10 of said 
Act.” The penalty thus prescribed is $100 per day for 
each day of the “continuance of such failure,” which would 
be $100 per day for each monthly report. 

It is of vital importance to note the purpose for which 
these reports were required and the use to which it was pro¬ 
posed to put them. The resolution of the Commission pur¬ 
suant to which the order was issued resolved that the Com- 
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mission “proceed to the collection and publication of such 

information/’ etc. (record p. 2, par. 3). 

The terrific sweep of this order is appalling. Such power 
has never before been claimed by any branch of our Gov¬ 
ernment, except perhaps under wartime emergencies. The 
Maynard Coal Company is a private corporation engaged 
in production. Its processes begin in the seam and end 
with the placing of its product on board the cars of a com¬ 
mon carrier in the mine s yard. Its only relation to inter¬ 
state commerce is that some of its product, after leaving it, 
in possession of a common carrier and under direction of a 
purchaser, moves in interstate commerce. No complaint or 
charge has been either filed or suggested that the Company 
has engaged in unfair methods of competition, that it has 
violated either of the anti-trust laws, or that any of its prac¬ 
tices hinder or restrain interstate commerce in any way. 
The Company is not involved in any proceeding before the 
Commission or before any court. And yet the Commission 
claims the power to compel the Company to furnish it 
monthly with a sworn report of every detail of the Com¬ 
pany’s business, even down to the amount of cash on hand. 
And it claims the power to publish the information thus ac¬ 
quired. The Commission asserts in its brief in the Claire 
Furnace Co. case (p. 104) that in paragraphs (a) and 
(b) of Section (6) of the Act, (( Every possible activity, 
function , or fact relating to a trading corporation and its 
activity is surely comprehended Its order in the present 
case is premised upon that claim of power. It is unparal¬ 
lelled in its audacity and immeasurably dangerous in its 
threat. 

We submit that Congress did not grant to the Commis¬ 
sion any such power (even assuming for the moment that 
such a grant of power would have been constitutional). 



The Provisions of the Act. 

It is true that paragraph (b) of Section (6), if stripped of 
all context and construed literally, seems to convey broad 
powers. But that paragraph must be read in connection 
with the purposes for which the Act was passed. The fun¬ 
damental declaration of the Act is that unfair methods of 
competition are unlawful. The Act was a part of a legisla¬ 
tive program for the regulation of trusts. The Clayton Act 
was a similar part. The methods of certain concerns in de¬ 
stroying competition in order to build themselves up was 
the target at which Congress aimed. To accomplish the 
end sought, the Commission was empowered to investigate 
and to prohibit such unfair methods of competition. Inlaid 
of this purpose, it was empowered to require reports, etc., 
but the reports sought were to throw light on the subject in 
hand. They must serve some purpose or aim within the 
scope of the general purpose of creating the Commission. 

The order issued to The Maynard Coal Company did not 
relate to any unfair competition. It was a mere “fishing 
expedition,’’ a general inquiry designed to expose the in¬ 
ternal affairs of the Company, and to control the Company’s 
business through the use of publicity. Power to make such 
an order was not within the scope of the Act. 

The Harriman Case. 

The statute must be construed as the Supreme Court con¬ 
strued Section 12 of the Interstate Commerce Act in Harri¬ 
man vs. /. C. C„ 211 U. S. 407. In that case the Interstate 
Commerce Commission of its own motion and not upon 
complaint, just as did the Commission in this case, ordered 
that a proceeding of investigation and inquiry be had into 
the matters of consolidations, combinations, etc., of carriers 
in general. In the course of the proceeding Harriman was 
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called to testify as a witness in the investigation, just as 
The Maynard Coal Company was called to report under 
oath in the present case. Harriman was asked many ques¬ 
tions about the stock-ownership relations of several car¬ 
riers, and declined to answer. 

The proceeding in the Harriman case was under Section 
12 of the Interstate Commerce Act. When stripped of its 
context that section seemed to carry as broad powders as to 
carriers as paragraphs (a) and (b) of Section (6) of the Fed¬ 
eral Trade Commission Act, when similarly treated, seem to 
carry as to all corporations. 

The Interstate Commerce Act provided: 

“That the Commission hereby created shall have au¬ 
thority to inquire into the management of the business 
of all common carriers subject to the provisions of this 
Act, and shall keep itself informed as to the manner and 
method in which the same is conducted, and shall have 
the right to obtain from such common carriers full and 
complete information necessary to enable the Commis¬ 
sion to perform the duties and carry out the objects for 
w r hich it w as created.” 

The contention of the Interstate Commerce Commission 
as to its pow’er under that section w T as exactly the claim 
made by the Commission in this case. In the language of 
the court: 

“The contention of the Commission is that it may 
make any investigation that it deems proper, not 
merely to discover any facts tending to defeat the pur¬ 
poses of the Act of February 4, 1887, but to aid it in 
recommending any additional legislation relating to the 
regulation of commerce that it may conceive to be 
within the powder of Congress to enact; and that in such 
an investigation it has power, with the aid of the courts, 
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to require any witness to answer any question that may 

have a bearing upon any part of what it has in mind” 
(211 U. S. 417). 

The court turned its attention to the enormous scope of 
the power claimed, exactly the same power claimed by the 
Commission in this case. The court said: 

“Before taking up the words of the statute the enor- 

• mous SC0 P e of power asserted for the Commission 

should be emphasized and dwelt upon. The legislation 
that the Commission may recommend embraces, ac¬ 
cording to the argument before us, anything and every¬ 
thing that may be conceived to be within the power of 
Congress to regulate, if it relates to commerce with 
foreign nations or among the several states. And the 
result of the arguments is that whatever might influ¬ 
ence the mind of the Commission in its recommenda¬ 
tions is a subject upon which it may summon witnesses 
before it and require them to disclose any facts, no 
matter how private, no matter what their tendency to 
disgrace the person whose attendance has been com¬ 
pelled. If we qualify the statement and say only 
legitimately influence the mind of the Commission in 
the opinion of the court called in aid, still it will be 
seen that the power, if it exists, is unparalleled in its 
vague extent. Its territorial sweep also should be no¬ 
ticed. By Section 12 of the Act of 1887, the Commis¬ 
sion has authority to require the attendance of wit¬ 
nesses 'from any place in the United States, at any 
designated place of hearing.’ No such unlimited com¬ 
mand over the liberty of all citizens ever was given, so 

far as we know, in constitutional times, to any Commis- 
sion or court/’ 

The court held that no such power was granted in the Act. 
The decision is based upon the premise that so enormous a 
grant of power as that claimed by the Interstate Commerce 
Commission could be made only by clear and unmistakable 
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words, and that a construction carrying so great a power 
would raise serious question as to the constitutionality of 
the Act. The court said: 

“Whatever may be the power of Congress, it did not 
attempt, in the Act of February 4, 1887, c. 104, 24 
State. 379, to do more than to regulate the interstate 
business of common carriers, and the primary purpose 
for which the Commission was established was to en¬ 
force the regulations which Congress had imposed. 

* * * 

“The Commission it will be seen is given power to 
require the testimony of witnesess ‘for the purposes of 
this Act/ The argument for the Commission is that 
the purposes of the Act embrace all the duties that the 
Act imposes and the powers that it gives the Commis¬ 
sion ; that one of the purposes is that the Commission 
shall keep itself informed as to the manner and method 
in which the business of the carriers is conducted, as re¬ 
quired by Section 12; that another is that it shall rec¬ 
ommend additional legislation under Section 21, to 
which we shall refer again, and that for either of these 
general objects it may call on the courts to require any 
one whom it may point out to attend and testify if he 
would avoid the penalties for contempt. 

“We are of opinion on the contrary that the purposes 
of the Act for which the Commission may exact evi¬ 
dence embrace only complaints for violation of the Act, 
and investigations by the Commission upon matters 
that might have been made the object of complaint. 
As we already have implied the main purpose of the 
Act was to regulate the interstate business of carriers, 
and the secondary purpose, that for which the Com¬ 
mission was established, was to enforce the regulations 
enacted. These in our opinion are the purposes re¬ 
ferred to; in other words, the power to require testi¬ 
mony is limited, as it usually is in English-speaking 
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countries at least, to the only cases where the sacrifice 
of privacy is necessary—those where the investigations 
concern a specific breach of the law. 

* * * * # » M. 


“If we did not think as we do, that the Act clearly 
showed that the power to compel the attendance of wit¬ 
nesses was to be exercised only in connection with the 
Quasi-] udicial duties of the Commission, we still should 
% be unable to suppose that such an unprecedented grant 

was to be drawn from the counsels of perfection that 
have been quoted from Sections 12 and 21. We could 
not believe on the strength of other than explicit and 
unmistakable words that such autocratic power was 
given for any less specific object of inquiry than a 
breach of existing law, in which, and in which alone, as 
we have said, there is any need that personal matters 
should be revealed. 


“If we felt more hestitation than we do, we still 
should feel bound to construe the Statute not merely 
so as to sustain its constitutionality but so as to avoid 
a succession of constitutional doubts, so far as candor 
permits.” 



The Ellis Case. 

The order of the Commission to The Maynard Coal Com¬ 
pany falls precisely within the language of the court in 
Ellis vs. /. C. C. (237 U. S. 434, 445), “a fishing expedition 
into the affairs of a stranger for the chance that something 
discreditable might turn up. This was beyond the powers 
of the Commission In re: Pacific Railway Commission, 
32 Fed. 241; /. C. C. vs. Brimson, 154 U. S. 447, 478, 479; 
Harriman vs. I. C. C., 211 U. S. 407.” 



The L. and N. R. R. Cate. 

The decision of the Supreme Court in U. S. vs. Louis, and 
Nash. R. R., 236 U. S. 318, likewise applies the rule of con¬ 
struction here contended for. In that case the Interstate 
Commerce Commission claimed that Section 20 of the In¬ 
terstate Commerce Act providing that “The Commission 
shall at all times have access to all accounts, records and 
memoranda kept by carriers subject to this Act,” gave the 
Commission access to all papers of the carrier. The court, 
however, interpreted the very broad phrase “all accounts, 
records and memoranda” as meaning only such accounts, 
records and memoranda as were contemplated by the system 
of accounts otherwise provided for in the section, and de¬ 
nied the power of the Commission to examine files of corre¬ 
spondence, etc. 

Construction by this Court. 

This court has already construed Section 6 of the Federal 
Trade Commission Act in accordance w r ith the principles of 
construction laid down in the Harriman case. In its de¬ 
cision in the Claire Furnace Company case, it was held that 
(285 Fed. 941) “The authority of the Commission, we think, 
is limited by the Acts of Congress to investigating and re¬ 
porting upon unfair methods of competition in interstate 
commerce, the enforcement of anti-trust decrees and viola¬ 
tions of the anti-trust laws, and the making and publishing 
of reports thereon. The powers of the Commission are lim¬ 
ited to matters directly relevant to interstate commerce. In 
other words, the corporation under investigation must not 
only be engaged in interstate commerce, but the subject 
under investigation must be so related to interstate com¬ 
merce that its regulation may be accomplished by Act of 
Congress.” 
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Unanimous Contraction by Other Courts. 

The Federal Trade Commission has three times, in addi¬ 
tion to this and the Claire Furnace Company cases, in three 
erent forums, claimed under the Statute the power which 
i here claims. And three times such construction of the 
Statute has been denied. In all three cases the construc¬ 
tion placed upon the Act by this court in the Claire Fur¬ 
nace Company case, which is the construction we support 
has been sustained. U. S. vs. Basic Products Co., 260 Fed’ 

Fed’ 999 r C °" Sl ' on vs ‘ P ' Loril ^d Co., 283 

• , Federal Trade Commission vs. Baltimore Grain 

Company, 284 Fed. 886. 

undertone VS; *“? PwdUCtS C °■’ SUpm ’ the Commission 
It sent an r , mVeStlgation of the Basic Products Company, 
t the Company a notice, introducing its examiners 

and stating: “It will, therefore, be necessary for its exam 

iners to have full access to your books and records, including 

on y your cost sheets, but your profit and loss statement 
and balance shee..- No ccnpUin. had “ 

the company. The situation and lhe powet ckimed wm 

, / Slmilar t0 the present case. District Judge Orr in 

the Weston Dialrict 0 , Pe„„, ylv , nl ,, he , d ^ ^ ^ 

Of the Commission under Section 6 of the Act was limited 
to corporations engaged in interstate commerce, that the 
Basic Products Company was engaged in manufacture and 
not in interstate commerce, except as “any citizen may be so 
engaged, by making one or more shipments of manufactured 
goods from one state into another,” and that therefore the 
mission did not have power to carry on the investiga- 

“wTc Tk ‘r n “ W th *« con- 

tent on of the Company that such a grant of power was un 

constitutional was probably sound, but it was unnecessary 
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for the court to go further than to hold that the Act did not 
convey the power claimed. 

In Federal Trade Commission vs. P. Lorillard Company, 
supra, the Commission, pursuant to a Senate resolution, 
began an investigation of the tobacco situation in the coun¬ 
try. During the course of this investigation the Commis¬ 
sion demanded that certain papers, etc., belonging to this 
company be subjected to its examination. The company 
refused. Circuit Judge Manton, sitting as the District 9 
Court for the Southern District of New York, in an elabo¬ 
rate opinion discussed the powers granted to the Commis¬ 
sion under Section 6 of the Act. The Harriman case was 
referred to at length in the opinion. The court held that 
“It was not intended to grant an unlimited pow T er of in¬ 
quisition or an unlimited right of access to books and papers 
of private parties not engaged in any public service or a 
search without basis of some facts tending to establish a 
charge of wrongdoing.” And so the court denied the con¬ 
tention of the Commission as to the power conveyed by the 
Statute, and sustained the construction of the Statute for 
which we contend here. 

In Federal Trade Commission vs. Baltimore Grain Co., 
the Commission, pursuant to a Senate resolution, instituted 
an investigation into the markets for grain and other farm 
products. During this investigation the Commission de¬ 
manded the right to examine certain books of account, 
papers, etc., of the Baltimore Grain Company. The com¬ 
pany refused. Circuit Judge Rose, then District Judge for 
the District of Maryland, considered in his opinion the 
origin and object of the Act, and held that “the wording 
of the Statute, broad and general as in some respects it is, 
does not suggest that Congress intended to strike down, as 
respects private corporations engaged in interstate com- 
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merce, all the limitations which for 150 years or more pro- 
. tected private papers from searches under general war¬ 
rants. The court applied the same construction placed 
upon the Statute by this court in the Claire Furnace Com¬ 
pany case. In concluding the opinion the court remarked: 

if •? tha , t , be n0t the true constr uction of the Act, and 

think/hp ^f means that, whenever the Commission 
thinks best to make an inquiry into the way in which 

some great department of commerce is carried on it 

may send its employees into the office of every private 

corporation which does an interstate business in that 

lme and empower them to go through the company’s 

books, correspondence, and other papers, I am satisfied 

t goes beyond any power which Congress can confer, 
in this way, at least. 

Applicable Rules of Statutory Construction. 

Two rules of statutory construction must be applied to 

t e present Statute. First, noscitur a sociis. “Reports” in 

the Act means reports relating to some inquiry concerning 

unfair competition or violation of the anti-trust laws 
secondly, 

“Where a Statute is susceptible of two constructions 
by one of which grave and doubtful constitutional ques¬ 
tions arise and by the other of which such questions 
are avoided, our duty is to adopt the latter” (TJ Q 

2 ,“ c °- 213 u - s - 366 ' 

We submit, therefore, that paragraphs (a) and (b) of the 
Federal Trade Commission Act must be construed as the 
Supreme Court construed the Interstate Commerce Act in 
the Harriman case, as this court construed this Act in the 
Claire Furnace Company case, and as every other court 
before whom the question has been raised has construed the 
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Act. It must be construed as granting such autocratic 
power as that claimed by Commission in this case for no 
less specific object of inquiry than a breach of existing law. 

No such inquiry existed in this case, and the order should be 
held to be beyond the powers granted the Commission in 

the Act. 

The Deficiency Appropriation Act. 

The answer of the appellant (Paragraph 6, record pages § 
35-36) also states that the Commission relies for its author¬ 
ity upon the paragraphs of the Deficiency Appropriation 
Act 1 approved November 4, 1919. The point is not urged in 
the Commission’s brief. However, it should be noted that 
the Appropriation Act in question did not purport to confer 
upon the Commission any power in addition to such as it 
already might have under the then existing Statutes. This 
legislation merely made a specified sum of money available 
to the Commission for the purpose of collecting and pub¬ 
lishing whatever information it might obtain under its 
existing powers. There was nothing in this Act to suggest 
that the Commission should gather the information by 
compulsory processes. The Act conferred no more power 
upon the Commission than would be conferred upon an 
individual if Congress should pass an appropriation of 
$10,000 to be available to John Smith for expenses in 
gathering information for the purpose of writing a book 
on some scientific subject. The money could have been 
spent and doubtless much information might have been j 

4 “Federal Trade Commission: For all expenses necessary in connection 
with the collection of information as may be directed by the President of the 
United States, or within the scope of its powers, regarding the production, 
ownership, manufacture, storage, and distribution of foodstuffs or other 
necessaries and the products or by-products arising from or in connection 
with the preparation and manufacture thereof, together with figures of cost 
and wholesale and retail prices, $150,000.“ 




gathered without any attempt to use compulsory processes 
to require the furnishing of the information sought. 

We submit that there is not the slightest basis for con¬ 
sidering that the paragraph above referred to in the 
Deficiency Appropriation Act of 1919 was intended to or 

did add anything whatever to the powers of the Federal 
Trade Commission. 


30 


III. 

A GRANT BY CONGRESS OF THE POWER HERE 
CLAIMED BY THE COMMISSION WOULD BE 
UNCONSTITUTIONAL. 

Introductory—The Specified Powers of Congress. 

In its statement of the constitutional questions presented, 
the Commission’s brief, we believe, fails to give due emphasis 
to the primary constitutional question raised, namely— I 

Where in the enumerated powers of the Constitution is the 
power here sought to be exercised conferred upon the 
Federal government? The constitutional questions men¬ 
tioned by the Commission’s brief (page 10)—whether the 
act is unconstitutional as authorizing an unreasonable 
search and seizure in violation of the Fourth Amendment 
and whether the act is unconstitutional as resulting in a 
deprivation of property without due process of law in 
violation of the Fifth Amendment, are also raised in this 
case. But we are first concerned, not with the question as 
to whether the Constitution prohibits the acts here enjoined, 
but with the question as to whether there is anywhere in 
the Constitution an enumerated or necessarily implied grant 
of the power which the Commission claims Congress has 
sought to exercise. 

As has repeatedly been declared, the Federal govern¬ 
ment is one of enumerated powers. The Federal power does 
not extend to all subjects against which no specific prohibi¬ 
tion is found in the Constitution; it extends only to those 
subjects specifically enumerated by the Constitution as 
within Federal jurisdiction. The first question presented, 
therefore, is whether the Statute, interpreted as claimed by 
the Commission, is within any enumerated power conferred 
by the Constitution upon the Federal government. 
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The Commission’s answer (Paragraphs 19 and 20, record 
pages 49 and 78) suggests that a possible authority for the 
Statute is found in the general welfare clause 1 of the 
Constitution. However, the Commission’s brief does not 
seriously urg. chat suggestion. Neither the history of the 
adoption of the Constitution nor the decisions of the courts 
from the earliest date to the present time warrant the 
consideration of that clause as a grant of power to the 
Federal government to provide for the general welfare. It 
has universally been considered as merely a limitation upon 
the power of taxation (U. S. vs. Boyer , 85 Fed. 425, 432). 
The authority of Congress to appropriate, or of the Com¬ 
mission to spend, money for the collection and publication 
of statistics is not in question in this case. For the purposes 
of this case we need not question the authority of Congress 
or of any of the agencies of the Executive Department of 
the Federal government to spend money for the collection 
and publication of statistical information, such as crop 
reports, market reports, census publications, reports of the 
Bureau of Mines, Geological Survey reports, etc. The 
question here presented pertains to the manner of acquiring 
the information to be published and the effect of the 
C ommission s actions upon the business corporations from 
which it is sought to obtain the information by compulsory 
processes—an effect which, as we shall hereafter show, 
amounts to the regulation of the business of such corpora¬ 
tions. The power to spend money for the purpose of 
gathering information from whatever sources it may be 
available without compulsory processes is entirely different 
from the power to compel the production of information 


• C ° ngre ? s shaI1 have power: (1) To lay and collect taxes, duties 

imposts and excises, to pay the debts and provide for the common defense 
and general welfare of the United States;” (Article I, section 8). 
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relating to private business and to publish such information 
in a manner effectuating a regulation of private business. 

From the Commission’s brief it appears that the commerce 
clause 1 is considered the sole source of the Federal power 
here claimed. No reference to any other enumerated power 
of the Constitution appears in the Commission’s brief. 

The primary constitutional question therefore becomes—Is 
the power here claimed within that conferred upon the 
Federal government by the commerce clause of the # 
Constitution? 

A. 

THE MINING OF COAL IS NOT COMMERCE. 

This proposition is established by a multiplicity of deci¬ 
sions. It is admitted at two points in the brief of the 
Commission on this appeal (see pages 13 and 21 of 
appellant’s brief), although the clear distinction between 
commerce and mining is ignored in other portions of the 
Commission’s argument. 

Manufacture and mining are not commerce of any kind, 
either state or interstate. They constitute a business 
which is entirely distinct from, and precedes, commerce. 

Kidd vs. Pearson , 128 U. S. 1. Obviously, that which is 
not an operation of commerce of any kind is not an opera¬ 
tion of interstate commerce, which is but a class of 
commerce. 

“The making of goods and the mining of coal are not 
commerce, nor does the fact that these things are to be 
afterwards shipped or used in interstate commerce, make 
their production a part thereof.” (Hammer vs. Dagenhart, 

247 U. S. 251, 272.) 

‘“The Congress shall have power to regulate commerce with foreign 
nations, and among the several States, and with the Indian tribes.” 

(Article 1, Section 8.) 





The mere fact that the coal might be or was 
intended to be used in the conduct of interstate 
commerce after the same was mined and transported 
did not make the injury one received by the plaintiff 
while he was engaged in interstate commerce.” 

{Del, Lack. & West. R. R. vs. Yurkonis, 238 U. S. 439). 
In that case plaintiff was engaged in preparing a charge of 
dynamite to loosen coal from its seam—the very act of 
mining, and this in a mine owned by a common carrier and 
operated for furnishing railroad fuel. 

See also the case of Oliver Iron Mining Co. vs. Lord, 
et al. (decided May 7, 1923, 43 Sup. Ct. Rep. 526), uphold¬ 
ing a state tax upon iron ore at the place where it is 

brought to the surface of the earth,” and denying the 
contention that such ore was in interstate commerce, 
although its progress from the earth to the cars of the 
carrier was uninterrupted. The court said: “Mining is not 
interstate commerce, but, like manufacturing, is a local 
business subject to local regulation and taxation.” 

See also the case of United Mine Workers vs. Coronado 
Co., 259 U. S. 344, 359, wherein the court said: 

The mining of coal is not interstate commerce and 
a mine is not an instrumentality of interstate commerce, 
Kidd vs. Pearson, 128 U. S. 1, 21.” 

Not only is the mining or manufacturing operation not a 
transaction of commerce, either state or interstate, but the 
coal while in the process of mining, or an article while in the 
process of manufacture, is not an article of commerce. See 
United Mine Workers vs. Coronado Co., supra, where it is 
said, in discussing the mining, “and the fact that an article 
was manufactured for export to another state does not make 
it an article of interstate commerce within the meaning of 
the Constitution. Coe vs. Errol, 116 U. S. 517.” 
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See also Crescent Cotton Oil Co. vs. Mississippi, 257 U. S. 

129, 136: “And the fact, of itself, that an article when in 
the process of manufacture is intended for export to another 
state does not render it an article of interstate commerce . 

Coe vs. Errol, supra, and New York Central &c. Company 
vs. Mohney, 252 U. S. 152, 155.” 

Thus, neither were the mining operations of the Maynard 
Coal Company interstate commerce nor was the coal in the 
process of mining an article of interstate commerce. q 

B. 

INTERSTATE COMMERCE BEGINS WHEN THE COAL 
IS ACTUALLY DELIVERED TO A COMMON 
CARRIER FOR TRANSPORTATION TO ANOTHER 
STATE. 

The course of business of the Maynard Coal Company 
is the usual course of coal mining. The coal in the ground 
is dug away from the seam, by pick or machine. It is then 
loaded into small mine cars, and hauled by electric motor, 
or by mules, to the shaft. The mine car is then placed on 
an elevator and hoisted to the surface. Here the coal is 
sometimes screened to separate it into proper sized lumps, 
etc., and otherwise prepared for commercial use. At other 
times it is disposed of just as it comes from the mine, “run- 
of-mine” coal. At this point the coal is separated as to use 
and as to destination. Spur tracks connecting with a 
common carrier enter the mine yard and the coal is dumped 
from the mine cars directly or through the screens, into the 
cars of the carrier. After this it is moved by the carrier and ( 
enters the stream of commerce. 

The Commission contends, as one of the fundamentals of 
its case, that interstate commerce begins when the coal is , 
loosened from the seam. Record, page 37; Appellant’s 
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Brief, pages 21-22. But that contention, fundamental as it 
is to the Commission’s case, is contrary to settled law. 

The Supreme Court of the United States has very 
recently and very definitely determined the time when 
interstate commerce begins in the case of coal. Heisler vs 
Thomas Colliery Co., 260 U. S. 245. It was contended in 
that case that coal “ready for shipment or market,” that is, 
after mining, and washing or screening, or whatever other 
processes it underwent at the mine property, was in inter¬ 
state commerce. The court held otherwise, and quoted as 
decisive the opinion in Coe vs. Errol (116 U. S. 517), that 
interstate commerce does not begin until the coal is “com¬ 
mitted to the common carrier for transportation out of the 
state to the state of their (its) destination.” 

In still another very recent case, decided May 7, 1923, 
the Supreme Court considered the incidence of interstate 
commerce in the case of iron ore. Oliver Iron Mining 
Company vs. Lord, et al, supra. The facts in that case 
were emphatically more susceptible to the claim that 
interstate commerce begins with loosening from the seam, 
than are the facts in this present case. The succinct treat¬ 
ment of the matter by the court is so pertinent to the 

present claim of the Commission that we quote from the 
opinion: 

The chief contention is that mining as conducted 
by the plaintiffs, if not actually a part of interstate 
commerce, is so clearly connected therewith that to tax 
it is to burden or interfere with such commerce, which 
a state cannot do consistently with the commerce 
clause of the Constitution of the United States. 

“The facts on which the contention rests are as 
follows: The demand or market within the state for 
iron ore covers only a negligible percentage of what is 
mined by the plaintiffs. Practically all of their output 


is mined to fill existing contracts with consumers out¬ 
side the state and passes at once into the channels of 
interstate commerce. Three-fourths of it is from open 
pit mines and one-fourth from underground mines. At 
the open pit mines empty cars are run from adjacent 
railroad yards into the mines and there loaded. Steam 
shovels sever the ore from its natural bed and lift it 
directly into the cars. When loaded the cars are 
promptly returned to the railroad yards, where they 
are put into trains which start the ore on its interstate 
journey. The several steps follow in such succession 
that there is practical continuity of movement from 
the time the ore is severed from its natural bed. The 
operations within the mine and the movement of the 
cars into and out of the mine are conducted by the 
plaintiffs. The subsequent transportation is by public 
carriers. At the underground mines the plaintiffs dig 
the ore, bring it to the surface through shafts and put 
it in elevated pockets where it readily can be loaded 
into cars. The subsequent movements are much the 
same as at the open pit mines, but their continuity is 
not so pronounced. Some of the ore from both kinds 
of mines—between 10 and 20 per cent.—is concentrated 
by washing or beneficiated after coming out of the mine 
and before starting out of the State, but our conclusion 
respecting the usual operations renders this deflection 
immaterial. 

“Plainly the facts do not support the contention. 
Mining is not interstate commerce, but, like manufac¬ 
turing, is a local business subject to local regulation and 
taxation. Kidd vs. Pearson , 128 U. S. 1, 20; Capital 
Dairy Co. vs. Ohio, 183 U. S. 238, 245; Delaware , 
Lackawanna & Western R. R. Co. vs. Yurkonis, 238 
U. S. 439, 444; Hammer vs. Dagenhart, 247 U. S. 251, 
272; United Mine Workers vs. Coronado Coal Co., 259 
U. S. 344, 410. Its character in this regard is intrinsic, 
is not affected by the intended use or disposal of the 
product, is not controlled by contractual engagements, 
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and persists even though the business be conducted in 
close connection with interstate commerce. Cornell vs. 
Coyne, 192 U. S. 418; Browning vs. Waycross, 233 U. S. 
16, 22; Delaware, Lackawanna & Western R. R. Co. vs. 
Yurkonis, supra; General Railway Signal Co. vs. 
Virginia, 246 U. S. 500; Hammer vs. Dagenhart, supra; 
Arkadelphia Milling Co. vs. St. Louis Southwestern 
Ry. Co., 249 U. S. 134, 151; Crescent Cotton Oil Co. vs. 
Mississippi, 257 U. S. 129, 136; Heisler vs. Thomas 
• Colliery Co. 260 U. S.—. 

“The ore does not enter interstate commerce until 
after the mining is done, and the tax is imposed only- 
in respect of the mining. No discrimination against 
interstate commerce is involved. The tax may in¬ 
directly and incidentally affect such commerce, just as 
any taxation of railroad and telegraph lines does, but 
this is not a forbidden burden or interference.” 


Brief of Commission on Incidence of Commerce. 

The brief of the Commission states: 

Substantially all of the coal produced by the corporation 
at the Kentucky mines went into interstate commerce, and 
this was contemplated from the beginning. All the coal is 
sold under such interstate commerce before a ton is mined, 
so that before the labor begins the obligation exists to 
deliver that coal in interstate commerce. And the transit 
begins the instant the coal is loosened from the seam. It 
goes into a mine car, from this to the tipple, and steadily 
into the freight car awaiting to receive it. Under the 
decisions of the Supreme Court this is interstate commerce 
or so close thereto as to be within the power of the Federal 
government. ,, 

Quite to the contrary, we assert that under the decisions 
of the Supreme Court, referred to above, this is not inter¬ 
state commerce until the coal is actually delivered to the 
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common carrier. Oliver Iron Mining Company vs. Lord, 
supra, and Heisler vs. Thomas Colliery Company, supra , 
are conclusive on this proposition. They directly and 
explicitly hold the contrary of the Commission’s assertion 
just quoted. 

The Commission’s claim would obviously apply to manu¬ 
facture, as well as to mining. Exactly the contrary is 
established by a long, unbroken line of decisions of the 
Supreme Court, beginning with Coe vs. Errol, 116 U. S. 517, i 
and extending down to Crescent Cotton Oil Company vs. 
Mississippi, 257 U. S. 129. In the later case the court said 
(p. 136): 

“And the fact, of itself, that an article when in the 
process of manufacture is intended for export to an¬ 
other state does not render it an article of interstate 
commerce. Coe vs. Errol, 116 U. S. 517, and New York 
Central R. R. Co. vs. Mohney, 252 U. S. 152, 155. 

When the ginning is completed the operator of the gin 
is free to purchase the seed or not, and if it is purchased 
to store it in Mississippi indefinitely, or to sell or use it 
in that state or to ship it out of the state for use in 
another, and, under the cases cited, it is only in this last 
case and after the seed has been committed to a carrier 
for interstate transport that it passes from the regu¬ 
latory power of the state into interstate commerce and 
under the national power. 

“The application of these conclusions of law to the 
manufacturing operations of the cotton gins, which we 
have seen precede but are not a part of interstate com¬ 
merce, renders it quite impossible to consider them an 
instrumentality of such commerce, which is burdened 
by the Anti-Gin Act, and the first contention of the 
plaintiff in error must be denied.” 

The Commission cites several cases to support its con¬ 
tentions (page 22 of the brief). Dahnke-Walker Company J 
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vs. Bondurant (257 U. S. 282) dealt with a specific contract 
made between a purchaser in Tennessee and a seller in Ken¬ 
tucky , for wheat to be delivered to a common carrier in Ken¬ 
tucky for transportation to Tennessee. The State of Ken¬ 
tucky sought to regulate the making of that contract. The 
Supreme Court denied its claim, since the contract was an 
interstate transaction. But the decision does not intimate 
that by reason of the intention to ship the wheat outside the 
• state, the growing of the wheat became interstate commerce 
or that the entire business of the farmer who grew the wheat 
was subject to congressional regulation. This case is no 
authority for the proposition that the growing of wheat is 
interstate commerce, or that the mining of coal is interstate 
commerce. Neither are any kind of commerce. Manifestly 
under no conditions can that which is not commerce at all, 
be interstate commerce. 

In Eureka Pipe Line Company vs. Hallanan, 257 U. S. 
265, the state attempted to impose a tax upon the trans¬ 
portation of oil in the possession of a pipe line, a common 
carrier. At the time the tax was proposed to be levied, the 
oil was in the process of transportation to points outside the 
state of its origin. In that case the common carrier received 
the oil at the well and from that point the transportation of 
the oil was interstate commerce and a state tax upon it was 
an unlawful burden upon interstate commerce. That case 
applied to coal means merely that from the time the coal is 
delivered to a common carrier for transportation to points 
outside the state of its origin, the coal is in interstate com¬ 
merce. But such delivery to the carrier does not occur until 
after all the mining operations, to which the Commission’s 
inquiry in this case are addressed, have been completed. 

United Fuel Gas Co. vs. Hallanan, 257 U. S. 277, likewise 
involved a state tax upon the transportation of a commodity 
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in the possession of a common carrier and destined to a 
point outside the state of its origin. Like the Eureka Pipe 
Line Company case, supra, it is no authority for the Com¬ 
mission’s contention that interstate commerce in coal begins 
before the delivery of the coal to a common carrier. 

Stafford vs. Wallace, 258 U. S. 495, deals with the passage 
of live stock through the Chicago stock yards and the trans¬ 
actions there discussed are in no respect whatever analogous ^ 

to the mining of coal. • 

In the case of United States vs. Reading, 226 U. S. 324, 

367, the court was considering combinations in restraint of 
trade and the congressional power was held to control the 
burden imposed upon interstate commerce by such com¬ 
bination in restraint of trade. The court did not suggest 
that Congress might control the mining operations. 

Thus none of the cases cited by the Commission (page 22 
of appellant’s brief) are authority for the proposition that 
interstate commerce in coal begins when the coal is loosened 
from the seam. None of them offer the slightest sugges¬ 
tion that a mining or manufacturing operation constitutes 
commerce, either intrastate or interstate. None of them 
considered an order such as the one directed by the Commis¬ 
sion to The Maynard Coal Co., seeking to subject an entire 
mining business to Federal control. None of them even in¬ 
timate that such an order could be constitutional. 

c | 

THE POWER CLAIMED BY THE COMMISSION IS THE j 

POWER TO REGULATE THE ENTIRE BUSINESS 1 

OF THE COMPANY. j 

It is altogether idle for the Commission to say that the ' 

full power claimed by it is the power to acquire information. | 

This is not the gist of the undertaking. The power claimed 
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is the power to publish. In its answer “Defendant admits 
that it is its purpose to collect and submit to Congress and 
to the public, information concerning the Nation’s coal¬ 
mining industry and trade as a whole * * * ” That 

publicity is a means of regulation is not only common 
knowledge but is proved beyond dispute by the Commission 
in its brief before this court on its appeal in the Claire Fur¬ 
nace Company case, pages 88 to 98, inclusive, and pages 150 
• to 163, inclusive, of that brief. The whole object of the 
proceeding of which the order here involved was a part was 
the regulation of the coal industry. The resolution of the 
Commission which authorized the order shows that the 
main object was to publish the business details of the coal 
industry, and the securing of the data was but a necessary 
preliminary to publication. 

As we remarked above, the brief of the Commission in 
this court in the Claire Furnace Company case asserts and 
proves that publicity is a form of regulation, and that such 
regulation was the object for which the Commission desired 
the information sought in that case, exactly similar to that 
sought in this case. One main point in the Commission’s 
brief in that case was that “The power to regulate includes 
regulation by publicity. Regulation by publicity has been 
both recognized and exercised.” The argument was that 
publicity being regulation, Congress could order publicity 
because it had the power to regulate. 

The mild claim in appellant’s brief in the present appeal 
that “information only was sought, and this is not a regu¬ 
lation of commerce is not only at complete variance with 
the facts in the case, but is a denial of the Commission’s 
own assertions both in the resolution authorizing the order 
here enjoined, in the lower court in this present case, and in 
this court in the Claire Furnace Company case. We must 
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consider this order to The Maynard Coal Company as a part 
of a plan to regulate the coal industry. 

However, even considered as a mere request for informa¬ 
tion, reply to which is compulsory, the order is unenforce¬ 
able, as we shall later show. 

D. 

BY ENGAGING IN INTERSTATE COMMERCE A 
CORPORATION DOES NOT SUBJECT ALL OF ITS 
BUSINESS TO FEDERAL CONTROL OR SUPER¬ 
VISION. 

A study of one opinion is sufficient to establish this prop¬ 
osition. Employers' Liability cases, 207 U. S. 463, 502. 
The court held: 

It remains only to consider the contention which 
we have previously quoted, that the Act is constitu¬ 
tional, although it embraces subjects not within the 
power of Congress to regulate commerce, because one 
^ho engaged in interstate commerce thereby submits 
all his business concerns to the regulating power of 
Congress. To state the proposition is to refute it. It 
assumes that because one engages in interstate com¬ 
merce, he thereby endows Congress with power not del¬ 
egated to it by the Constitution, in other words, with 
the right to legislate concerning matters of purely state 
concern. It rests upon the conception that the Consti¬ 
tution destroyed that freedom of commerce which it 
was its purpose to preserve, since it treats the right to 
engage in interstate commerce as a privilege which 
cannot be availed of except upon such conditions as 
Congress may prescribe, even although the conditions 
would be otherwise beyond the power of Congress. It 
is apparent that if the contention w ? ere well founded 
it would extend the power of Congress to every con¬ 
ceivable subject, however inherently local, would ob- 
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staS ^ To’all W ° Uld M eStr ° y the aUthorit ^ of the 
. * • U all conceivable matters which from the 

beginning have been, and must continue to be under 

heir control so long as the Constitution endures.” 
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niicice. it nas the power to regulate thof 
commerce, and it necessarily follows that it has the power to 

affects that commerce, since otherwise the power to regulate 
would not be in Congress but in the force controlling th a 
which m turn controlled commerce. There the power ends 
ere relationship to commerce does not bring the matter 

“ P : ff 7 t 0f Congr - must be a direct and 

bstantial effect upon interstate commerce before the 

P "er to regulate passes from the State to Congress. 

The Test Is Direct or Indirect Effect. 
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the validity of legislation under the Commerce Clause is 

whether the matter sought to be regulated has a direct or 
direct relation to interstate commerce 

In Adair vs. U. S„ 208 U. S. 161, the court considered 

to t^ 6 " T“ Wlthm the P ° Wer ° f Congress t0 legislate as 
o the employment by interstate carriers of members of 

labor organization. The court held that Congress had no 
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such power, saying, “Manifestly, any rule prescribed for the 
conduct of interstate commerce, in order to be within the 
competency of Congress under its power to regulate com¬ 
merce among the states, must have some real or substantial 
relation to or connection with the commerce regulated. But 
what possible legal or logical connection is there between 
an employee’s membership in a labor organization and the 
carrying on of interstate commerce? Such relation to a 
labor organization cannot have, of itself, and in the eye of 
the law, any bearing upon the commerce with which the em¬ 
ployee is connected by his labor and services.” Hence, the 
court held the Statute as not within the power of Congress 
to regulate interstate commerce. 

In the Second Employers’ Liability Cases, 223 U. S. 1, 
the court opened the opinion by referring to the Commerce 
Clause and remarking that “some propositions bearing upon 
the extent and nature of this power have come to be so 
firmly settled as no longer to be open to dispute.” Among 
these propositions the court said: “But, of course, it (the 
power over commerce among the states) does not extend to 
any matter or thing which does not have a real or substan¬ 
tial relation to some part of such commerce.” 

In Addyston Pipe & Steel Co. vs. U. S., 175 U. S. 211, 
the court considered contracts between citizens, and while 
holding that such contracts might in some cases be subject 
to congressional prohibition, it was careful to limit such 
control to those “contracts which directly and substantially, 
and not merely indirectly, remotely, incidentally and col¬ 
laterally, regulate to a greater or less degree commerce 
among the states.” The court said: “It is almost needless 
to add that we do not hold that every private enterprise 
which may be carried on chiefly or in part by means of in¬ 
terstate shipments is therefore to be regarded as so related 




to interstate commerce as to come within the regulating 
power of Congress.” 

Cases almost numberless might be cited to show that the 
Supreme Court has always considered that to fall within the 
Commerce Clause, a matter or thing must bear a direct and 
substantial relation to interstate commerce, and not merely 
an indirect or remote relationship. See Freight Association 
case, 166 U. S. 290; Standard Oil Company vs. U. S., 221 
U. S. 1, and numerous cases there cited. 

In United Mine Workers vs. Coronado Co., supra, the 
court considered whether the obstruction of coal mining 
was a restraint of interstate commerce. The court held 
that coal mining is not interstate commerce and obstruc¬ 
tion of coal mining, though it may prevent coal from going 
into interstate commerce, is not a restraint of that com¬ 
merce unless the obstruction to mining is intended to re¬ 
strain commerce in it or has necessarily such a direct, mate¬ 
rial and substantial effect to restrain it that the intent rea¬ 
sonably must be inferred.” The court found no such direct 

relationship, and therefore found that there was no restraint 
of interstate commerce. 

The Commission claims, through congressional delega¬ 
tion, the power to regulate, by publicity, every detail of the 
business of The Maynard Coal Company. The claim is 
made although this Company is engaged primarily in the 
business of production and not in interstate commerce. It 
is made although it is not even claimed that any practices 
of the Company in any way affect interstate commerce, ex¬ 
cept to the extent that every business transaction in the 
country affects that commerce. The claim is made al¬ 
though it is not contended that even if The Maynard Coal 
Company were to completely close down and go out of busi¬ 
ness, interstate commerce in coal would be affected one way 


46 


or the other. There would be a few tons less coal and a few 
more coal cars available. 

No Direct Relationship Here. 

There is no direct or substantial relationship between 
the business details here sought to be regulated by the Com¬ 
mission, and any phase of interstate commerce. What di¬ 
rect or substantial relationship is there between the number 
of miners employed by The Maynard Coal Company and # 
interstate commerce? What between the rate of depletion 
and interstate commerce? What between cash on hand 
and interstate commerce? What between the books of ac¬ 
count of this Company and interstate commerce? What 
between the profit per ton, or the monthly profit or the 
annual profit of this Company and interstate commerce? 

There is none. 

There is, to be sure, an indirect relationship. There is a 
remote connection, because the coal which the miners dig 
eventually goes into commerce; the coal depleted finally gets 
into commerce, etc. But it is such a remote, incidental rela¬ 
tionship that it cannot affect interstate commerce one way 
or the other. This is not the relationship which must exist 
to carry over the power of Congress to regulate. 

Commission’s Brief on “Necessity. 

The Commission cites numerous cases to support the 
proposition: “Congress may incidentally regulate intrastate 
commerce when necessary to the protection of interstate 
commerce.” The statement of law is a correct one, but it 
means, “Congress may incidentally regulate intrastate com¬ 
merce only when necessary to the protection of interstate 
commerce.” The necessity for the protection of interstate 
commerce is the sole ground upon which Congress can in- 
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vade the field of intrastate transactions and then it can go 
only so far as is necessary to protect interstate commerce. 
The proposition advanced by the Commission does not 
mean that Congress can regulate intrastate commerce on 
a mere possibility that if not congressionally regulated it 
would interfere with interstate commerce. Congress cannot 
regulate manufacturers merely because if unregulated they 
might combine to restrict interstate commerce. If they do 
§ combine and do restrain interstate commerce, Congress can 
regulate the combination because it is necessary to do so. 
But the necessity must appear before congressional regu¬ 
lation becomes constitutional. No such necessity appears 
in this case. 

The Rate Cases. 

The Commission cites Railroad Commission of Wisconsin 
vs. C. B. & Q. Railroad Co. (257 U. S. 563). The sole 
ground of that decision was that certain intrastate rates 
worked a real discrimination against and an actual obstruc¬ 
tion to interstate commerce. The court was faced with a 
situation where the control of Congress over interstate com¬ 
merce was blocked by state action. Necessarily, and prop¬ 
erly, the court held that where state rates obstruct interstate 
commerce, those rates must yield to the dominant power of 
Congress. The necessity for Federal action in the protec¬ 
tion of its regulation of interstate commerce appeared as a 
fact in the case. The first pronouncement of the court in 
its opinion was a finding of fact that these intrastate rates 
worked undue discrimination against interstate commerce. 
The decision is no authority for the proposition that Federal 
control can extend to intrastate matters where no obstruc¬ 
tion, or discrimination, or interference with interstate com¬ 
merce exists. In fact, the court expressly held otherwise. 
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saying, “action of the Interstate Commerce Commission in 
this regard should be directed to substantial disparity which 
operates as a real discrimination against, and obstruction to, 
interstate commerce.” 

Sherman Law Cases. 

The brief of the Commission (p. 14) states that “It has 
long been held that the Sherman Law is applicable to any 
combination in unreasonable restraint of interstate com¬ 
merce.” We agree absolutely with that proposition. But 
it has no bearing on or connection wdth the present case. 
No “unreasonable restraint of interstate commerce” exists 
here, nor is it even so alleged. If such were alleged, we 
would dispute it as a fact, but if established as a fact we 
would not dispute the power of Congress to control, or to 
prohibit it. 

The Commission continues (p. 14): “It (the Sherman 
Law) reaches an agreement of producers to restrict their 
production and thus restrain commerce. It reaches a com¬ 
bination pooling for sale the articles produced. It reaches 
the acquisition by a single corporation of all factories of a 
particular industry, when that acquisition restrains inter¬ 
state commerce.” We have no inclination to dispute the 
propositions of law thus stated. Where commerce is re¬ 
strained , Congress can remove the restraint. But that prop¬ 
osition is foreign to a case where no restraint is alleged, 
much less proven. The conclusive establishment of the 
proposition leads the Commission nowhere in the present 
case, where no restraint of interstate commerce exists. The 
Commission refers to the Standard Oil Company case (221 
U. S. 1). In that case the court, speaking through Chief 
Justice White, laid down the “rule of reason” as synonymous 
with the “direct or indirect” test, in determining whether a 
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given set of facts comes within the statutory prohibition of 
restraint of trade. The court found as a fact in that case 
that a combination or conspiracy in restraint of interstate 
commerce existed. Incidentally, the court quoted with ap¬ 
proval the statement made in the Freight Association case 
(166 U. S. 290): “There must be some direct and immediate 
effect upon interstate commerce in order to come within the 
Act,” which is precisely the contention that we make in this 
# case. 

The Commission refers to the American Tobacco Com¬ 
pany case (221 U. S. 106), the International Harvester 
Company case (214 Fed. 987), the Corn Products Company 
case (234 Fed. 964), the Dupont case (188 Fed. 127), the 
American Column and Lumber Company case (257 U. S. 
377), and the Reading case (226 U. S. 324, 253 U. S. 26). 
In each of these cases the court found, as a fact, that certain 
proved acts restrained or obstructed interstate commerce. 
Nowhere, in any of those cases, is there any authority, or 
suggestion from the court, which would seem to extend the 
power of Congress to acts which do not actually, directly, 
unreasonably restrain or obstruct interstate commerce. 
The cases rest upon exactly the opposite proposition, and 
show that a direct and unreasonable obstruction or restraint 
of commerce is a necessary foundation for Federal regula¬ 
tion. None of these cases support the contentions of the 
Commission in this case. The Commission is not here 
asserting the right to control an obstruction to interstate 
commerce. It is claiming the power to regulate an entire 
business merely because it touches interstate commerce by 
shipment after completion of production. 

Commission's Brief as to Public Interest. 

The Commission asserts that coal is an ersential of the 


interstate commerce of this country, because “the sale and 
production of bituminous coal is a matter of absolute neces¬ 
sity to the lives of citizens of the United States and to 
National commerce; the greater part of such coal is sold in 
interstate commerce and is mined with that intent. ,, Then 
so are wood, cotton, wheat, steel, beef, wool, oil, bricks, 
automobiles, glass, paper, matches, furniture, and clothes 
essentials of interstate commerce. They are absolute neces¬ 
sities to the lives of citizens of the United States, and the 
greater part of them are sold in interstate commerce and 
are produced with that intent. But Congress has no power 
to regulate the production of those articles, except to the 
extent that an obstruction to production may affect inter¬ 
state commerce and such an obstruction would be subject to 
congressional control. The obstruction not the production 
can be controlled. Child Labor Tax case, 259 U. S. 20; 
Hammer vs. Dagenhart, supra. 

The Commission states, with justifiable hesitation as ap¬ 
pears from the language used, “It is believed that there is no 
real difference between the public interest in coal and in 
railroads.'’ This is equivalent to saying that coal mining is 
a public utility, the Commission “believes.” In the first 
place, the difference between the public interest in a busi¬ 
ness conducted under a public grant of privileges which 
either expressly or impliedly imposes an affirmative duty of 
rendering service to any member of the public demanding it, 
such as railroads, and the public interest in a private busi¬ 
ness, is as old as the common law and as well settled as any 
maxim of law. In the second place, the Constitution gives 
Congress no power to regulate public utilities. Even if coal 
mining were impressed with a public interest, that fact 
would not establish the right of Congress to control it. It 
would establish the extent of the right of the state, under 
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its police power, to regulate it, but this is a far cry from 
Federal congressional control. In the third place, and con¬ 
clusively, the Supreme Court has recently considered the 
contention made by the Commission and very explicitly 
denied it. Chas. Wolff Packing Company vs. Court o] In¬ 
dustrial Relations (43 Sup. Ct. 630, decided June 11, 1923). 
In that case, counsel for the State of Kansas contended, as 
the Commission here contends, that the preparation of hu- 
# man food and the production of fuel were of such direct 
relation to the peace, health and comfort of the people as 
to become impressed with a public interest. The court held 
otherwise and pointed out that (other than businesses oper¬ 
ating under franchise, and those established as public by 
long custom, such as inns) a business becomes impressed 
with a public use only w’here the owner by devoting his 
business to the public use in effect grants the public an in¬ 
terest in that use and subjects himself to public regulation 
to the extent of that use. The court saidi “It has never 
been supposed since the adoption of the Constitution that 
the business of the butcher, or the baker, the tailor, the 
wood chopper, the mining operator, or the miner was 
clothed with such a public interest that the price of his 
product or his wages could be fixed by state regulation.” 
The claim of the Commission here is exactly that denied in 
that case, even to the state, namely, the regulation of prices. 
The Commission may deny in words that it expects to regu¬ 
late prices, but its claim of power is a claim of the right to 
publish every factor entering into the price of coal, and so 
to regulate that price. The “belief” of the Commission as 
to the public interest in coal mining is emphatically dis¬ 
pelled by the decision in the Court of Industrial Relations 
case. 


t 
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THE INQUISITORIAL POWER OF CONGRESS 
EXTENDS ONLY TO MATTERS CONCERNING 
WHICH IT MAY LEGISLATE. 

If, as contended by the Commission in its answer and 
in its brief on this appeal, its investigation was merely the 
gathering of information, and not intended as a basis for the 
regulation of the industry, then the investigation is a plain 
violation of the Fourth Amendment to the Constitution. 
The concession that the object toward which the investiga¬ 
tion was aimed was not regulation puts the investigation 
beyond congressional power. It is to be noted that be¬ 
tween its appeal in the Claire Furnace Company case and 
its present appeal the Commission has shifted from one 
horn of a dilemma to the other. In the former appeal the 
Commission avoided violation of the Fourth Amendment 
by claiming power under the commerce clause. It argued 
that its proposed publicity was regulation and that the busi¬ 
ness in question was interstate commerce. In the present 
case it seems to avoid the burden of supporting its claim to 
power of regulation by asserting that its activity is mere 
news-gathering. Whereupon it is impaled upon the Fourth 
Amendment. 

If Congress cannot regulate the business, upon what au¬ 
thority can it compel full disclosure of every detail of that 
business? The powers of Congress are specified powers. It 
has the power to regulate interstate commerce. Therefore 
it has the power to inquire into interstate commerce, and 
so in the case of other specified powers. But it has no 
other power of inquiry. 
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The Fourth Amendment to the Constitution. 

The Fourth Amendment to the Constitution provides: 

‘The right of the people to be secure in their persons 

searches P& ? eT8 .’ and effects . against unreasonable 
searches and seizures, shall not be violated.” 

The inviolability of private business matters is a common- 

law right, protected by constitutional guarantee. It has 
► been affirmed by the Supreme ^ ^ ^ ^ 

th unswerving consistency. It has been protected by the 
ost rigid rules as to subpoenas, and search warrants It 
as always been an annoyance to overzealous executive 
bodies but it has never failed to receive the protection of 

ell tr" " hen aSSaiIed ' "*• -t upon technical 
ega refinements, but upon the broad, comprehensive 

solid foundation of public policy, public comfort, liberty 

and the unrestrained pursuit of happiness. 

of “ °J the F ° mh Amendment is to put the courts 
o the United States and Federal Officials, in the exercise of 

their power and authority, under limitations and restraints 

e exercise of such power and authority and to forever 

" Pe ° Ple ’ th6ir PerS ° nS ’ h ° USes ’ P a P ers an d effects 
against all unreasonable searches and seizures under the 

guise of the law. This protection reaches all alike, whether 

“ffe t IT 6 ° r n0t ’ the dUty ° f giving t0 force 

and effect is obligatory upon all entrusted under our Federal 
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Fourth Amendment Protect* Corporation*. 

That the Fourth Amendment protects corporations as it 
does individuals is settled forever by Stiver (home Lumber 
Company vs. V. S., 251 U. S. 385. Nowhere in the Consti- 
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tution is there any special grant to the Federal government 
of power over corporations which it does not possess over 
individuals. 

Present Claim Not to Be Confused with Judicial Process. 

The process in this case is not to be confused with 
judicial process for the ascertainment of facts in a disputed 
matter. The judicial branch of the Government is clothed 
with ample authority, undisputed, to compel the rendering 
of testimony in a contested question of fact within its juris¬ 
diction. But that judicial power is hedged about with 
numerous safeguards, proper notice, a day in court, 
materialty, relevancy. Cases supporting judicial process 
should not be mistaken as warranting similar administra¬ 
tive privilege, much less unrestricted privilege, such as is 
claimed in this case. 

Not to Be Confused with Visitatorial Power of State. 

The power of visitation and inquisition claimed by the 
Commission through delegation from Congress is not to be 
confused with the power possessed by states over corpora¬ 
tions created by them. The state is possessor of the police 
power, “a vast reservoir of control, the extent of which may 
not be gauged in advance.” The state also is the possessor 
of certain rights of visitation over corporations which it 
creates. Guthrie vs. Harkness, 199 U. S. 148. But the 
Constitution grants Congress no police powers, as such, and 
the present appellee was not a creation of Congress, and 
therefore is not subject to the powers inherent in the 
founder or creator of a corporation. It is doubtful indeed 
if the state has the power here claimed by the Commission, 
the power to compel periodical publication of each and 
every item of a private business. How’ much clearer it is 
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that Congress, possessed only of powers specifically granted 
by the Constitution, does not possess such power! 

Leading Cases on Congressional Inquiry. 

The right to unrestricted inquiry has been an ambition ot 
executive officials for many years. A line of leading cases 
marks the defense interposed by the courts to every such 
attack on the inherent rights of private business. 

• The first, in point of time and of importance, is Lord 
Camden’s opinion in Entick vs. Carrington and Three 
Other King’s Messengers, reported in 19 Howell’s State 
Trials, 1029. The right asserted in that case was the right 
of the Secretary of State to issue general warrants, upon 
which officers could search and examine papers. The great 
jurist denied that right, in a decision which became one of 
the outstanding marks in English history. Full discussion 
of the case will be found in Boyd vs. U. S„ 116 U. S. 616. 

The first great case in point arising in this country was 
Kilbourn vs. Thompson, 103 U. S. 168. The House of 
Representatives appointed a committee to investigate a 
certain “real estate pool” in Washington, and in the course 
of its investigation the Committee ordered Kilbourn to 
produce certain papers. He refused and after some varied 
proceedings the question came before the Supreme Court. 
The court held that Congress was without power to inquire 

into the private affairs of individuals. In part the court 
said: 

“Was it to be simply a fruitless investigation into the 
personal affairs of individuals? If so, the House of 
Representatives had no power or authority in the 
matter more than any other equal number of gentlemen 
interested for the government of their country. By 
fruitless we mean that it could result in no valid legisla¬ 
tion on the subject to which the inquiry referred. 
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“What was this committee charged to do? 

“To inquire into the nature and history of the real- 
estate pool. How indefinite! What was the real-estate 
pool? Is it charged with any crime or offence? If so, 
the courts alone can punish the members of it. Is it 
charged with a fraud against the government? Here, 
again, the courts, and they alone, can afford a remedy. 
Was it a corporation whose powers Congress could 
repeal? There is no suggestion of the kind. The word 
‘pool,’ in the sense here used, is of modern date, and 
may not be well understood, but in this case it can mean 
no more than that certain individuals are engaged in 
dealing in real estate as a commodity of traffic; and the 
gravamen of the whole proceeding is that a debtor of 
the United States may be found to have an interest in 
the pool. Can the rights of the pool, or of its members, 
and the rights of the debtor, and of the creditors of the 
debtor, be determined by the report of a committee or 
by an act of Congress? If they cannot, what authority 
has the House to enter upon this investigation into the 
private affairs of individuals who hold no office under 
the government?” 

In Boyd vs. U. S., 116 U. S. 616, the court held that a 
compulsory production of private papers was equivalent to 
an unreasonable search and seizure within the meaning of 
the Fourth Amendment. Referring to Lord Camden’s 
opinion, mentioned above, the court said: 

“The principles laid down in this opinion affect the 
very essence of constitutional liberty and security. 
They reach farther than the concrete form of the case 
then before the court, with its adventitious circum¬ 
stances; they apply to all invasions on the part of the 
government and its employes of the sanctity of a man’s 
home and the privacies of life. It is not the breaking 
of his doors, and the rummaging of his drawers, that 
constitutes the essence of the offence; but it is the 
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invasion of his indefeasible right of personal security, 
personal liberty and private property, where that right 
has never been forfeited by his conviction of some 
public offence,—it is the invasion of this sacred right 
which underlies and constitutes the essence of Lord 
Camden’s judgment.” 

The decision of the Circuit Court for the Northern 
District of California in In re Pacific Railway Commission 
• (32 Fed. 241) has been quoted and cited often enough to 

be considered a leading case. The syllabus by the court 
summarizes the holding: 

“Congress cannot compel the production of private books 
and papers of citizens for its inspection, except in the course 
of judicial proceedings, or in suits instituted for that 
purpose, and then only upon averments that its rights in 
some way depends upon evidence therein contained.” The 
Pacific Railway Commission was appointed under an Act 
of Congress to investigate the business affairs of all railroads 
which had heretofore received aid from the United States. 
In the course of its proceedings it demanded to see certain 
private papers of Leland Stanford. He refused, and the 
court upheld his refusal. The court said: 

‘‘Of all the rights of the citizen, few are of greater 
importance or more essential to his peace and happiness 
than the right of personal security, and that involves, 
not merely protection of his person from assault, but 
exemption of his private affairs, books, and papers from 
the inspection and scrutiny of others. Without the 
enjoyment of this right, all other rights would lose half 
their value. The law provides for the compulsory pro¬ 
duction, in the progress of judicial proceedings, or by 
direct suit for that purpose, of such documents as affect 
the interest of others, and also, in certain cases, for the 
seizure of criminating papers necessary for the prose- 


58 


cution of offenders against public justice, and only in 
one of these ways can they be obtained, and their con¬ 
tents made known, against the will of the owners. 

******* 

“In his opinion in the celebrated case of Entick vs. 
Carrington, reported at length in 19 How. State Tr. 
1029, Lord Camden said: 

“ Tapers are the owner’s goods and chattels; they are 
his dearest property, and are so far from enduring a 
seizure that they will hardly bear an inspection; and 
though the eye cannot, by the laws of England, be 
guilty of a trespass, yet, w T here papers are removed and 
carried away, the secret nature of those goods will be 
an aggravation of the trespass, and demand more con¬ 
siderable damages in that respect. Where is the written 
law that gives any magistrate such a power? I can 
safely answer there is none; and therefore it is too 
much for us, without such authority, to pronounce a 
practice legal which would be subversive of all the 
comforts of society/ 

“Compulsory process to produce such papers, not in 
a judicial proceeding, but before a commissioner of 
inquiry, is as subversive of ‘all the comforts of society’ 
as their seizure under the general warrant condemned 
in that case. The principles laid down in the opinion 
of Lord Camden, said the supreme court of the United 
States, ‘affect the very essence of constitutional liberty 
and security. They reach further than the concrete 
form of the case then before the court with its adven¬ 
titious circumstances; they apply to all invasions on 
the part of the government, and its employes, of the 

sanctity of man’s home and the privacies of life/ 

******* 

“This case will stand for all time as a bulwark against 
the invasion of the right of the citizen to protection 
in his private affairs against the unlimited scrutiny of 
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investigation by a congressional committee The 
courts are open to the United States as they are to the 
private citizen, and both can there secure, by regular 
proceedings, ample protection of all rights and inter¬ 
ests which are entitled to protection under a govern- 
ment of a written constitution and laws.” 


# 
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One of the cases frequently cited in this question is / C C 
vs. Bnrnson, 154 U. S. 447. In that case the Interstate 
Commerce Commission sought to compel reply to certain 
questions which it asked a witness in the course of a general 
investigation originated on its own motion. The Commis¬ 
sion sought the authority of the Court to compel the reply 
to its questions. It is to be noted that the petition to the 
Court for an order afforded a day in Court to the witness 
a situation altogether different from that in the present 
case. The Court affirmed the authority of the Commission 
to ask the questions involved but it particularly pointed 
out the limits to the decision. The Court said- 


whi'I f d ° T 0verlook these constitutional limitations 
which, for the protection of personal rights, must neces- 

sanly attend all investigations conducted under the 

authority of Congress. Neither branch of the legisla- 

we de P*rtmmt still less any merely administrative 

ody established by Congress, possesses, or can be 

invested with a general power of making inquiry into 

the private affairs of the citizen. Kilbourn vs. Thomp- 

s 3 168 ’ 190 - We said in Boyd vs. United 

States 16 U. S. 616, 630,-and it cannot be too often 

'JZ ', r hat , th . e u pnnclples that embody the essence 
nstitutional liberty and security forbid all inva¬ 
sions on the part of the government and its employes 
o the sanctity of a man’s home, and the privacies of 
his life. As said by Mr. Justice Field in In re Pacific 
i ail nay Commission, 32 Fed. Rep. 241, 250, 'of all the 



rights of the citizen, few are of greater importance or 
more essential to his peace and happiness than the right 
of personal security, and that involves, not merely pro¬ 
tection of his person from assault, but exemption of 
his private affairs, books, and papers from the inspec¬ 
tion and scrutiny of others. Without the enjoyment 
of this right, all others would lose half their value/ 

“It was said in argument that the twelfth section 
was in derogation of those fundamental guarantees of 
personal rights that are recognized by the Constitution 
as inhering in the freedom of the citizen. It is scarcely 
necessary to say that the power given to Congress to 
regulate interstate commerce does not carry with it any 
power to destroy or impair those guarantees. This 
court has already spoken fully upon that general sub¬ 
ject in Counselman vs. Hitchcock , 142 U. S. 547. We 
need not add anything to w’hat has been there said. 
Suffice it in the present case to say that as the Inter¬ 
state Commerce Commission, by petition in a Circuit 
Court of the United States, seeks, upon grounds dis¬ 
tinctly set forth, an order to compel appellees to answer 
particular questions and to produce certain books, 
papers, etc., in their possession, it was open to each of 
them to contend before that court that he was protected 
by the Constitution from making answer to the ques¬ 
tions propounded to him; or that he was not legally 
bound to produce the books, papers, etc., ordered to 
be produced; or that neither the questions propounded 
nor the books, papers, etc., called for relate to the par¬ 
ticular matter under investigation, nor to any matter 
which the Commission is entitled under the Constitu¬ 
tion or law’s to investigate. These issues being deter¬ 
mined in their favor by the court below, the petition 
of the Commission could have been dismissed upon its 
merits.” 

In Hole vs. Henkel , 201 U. S. 43, the Court considered a 
subpoena duces tecum which required the production of a 
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able search and seizure within the Fn„rth a r , eason ' 
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case, the substance of the offensp i* fho , ^ 
production of private papers, whether underTsearch 

person be r he SM6 d ° e r ' CCMm ’ «t which the 

protection Ann^^Tv, ^ COrporation . * entitled to 
protection. Applying the test of reasonableness the 

present case, we think the subpoena duces'ecll £ 

rrr ginits v ermstobe ">“** as 

situated in seven ^X^ B ^ paatet > 

f the writ had required the production of all the 
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‘* S oper * tio "' or more com^eMy 
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wi regard to the particularity required in the 
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description of documents necessary to a search warrant 
or subpoena. Doubtless many, if not all, of these docu¬ 
ments may ultimately be required, but some necessity 
should be shown, either from an examination of the 
witnesses orally, or from the known transactions of 
these companies with the other companies implicated, 
or some evidence of their materiality produced, to 
justify an order for the production of such a mass of 
papers. A general subpoena of this description is 
equally indefensible as a search warrant would be if 
couched in similar terms. Ex parte Brown, 72 Missouri, 
83; Shaftsbury vs. Arrowsmith, 4 Ves. 66; Lee vs. 
Angas, L. R. 2 Eq. 59.” 

If the production of a certain part of the papers of the 
Corporation was unreasonable, is not the production of all 
papers? Is not the production of every business detail? 
If such production cannot be compelled by subpoena duces 
tecum, a judicial writ which protects the rights of the wit¬ 
ness in the most rigid manner, can it be required by mere 
order of an administrative body? 

In the same case the Court, approving a limited subpoena, 
said, “It is not intended to intimate, however, that it (refer¬ 
ring to Congress) has a general visitorial power over state 
corporations.” 

Attention is again invited to Harriman vs. I. C. C., supra, 
discussed at length hereinbefore. The court there upheld 
the principle for which we are contending. It held that the 
Interstate Commerce Commission had no authority to 
inquire generally into private business affairs or to compel 
reply to questions not related to some specific charge of 
breach of existing law. The closing remark of the Court 
in this opinion is indicative of the attitude of the Court 
toward this question. After holding that section 12 of the 
Interstate Commerce Act did not give the Commission 
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unrestricted inquisitorial power, the Court said, “If we felt 
more hesitation than we do, we still should feel bound to 
construe the statute not merely so as to sustain its constitu¬ 
tionality , but so as to avoid a succession of constitutional 
doubts, so far as candor permits.” 

In Ellis vs. 7. C. C., 237 U. S. 434, the court drew the line 
very distinctly between inquiries which the Commission 
may make and those which it may not. In that case the 
witness under examination was an officer of a corporation 
which was not a common carrier, but which furnished sup¬ 
plies and services to a common carrier, the charges for which 
the carrier included in its rates to shippers. The Commis¬ 
sion claimed the right to inquire into the entire business of 
this corporation, including its profits and losses. The court 
held on authority of the Pacific Railway Commission, Brim- 
son and Harriman cases, supra, that the Commission was 
without power to go into the entire business of this corpora¬ 
tion, the corporation being a mere witness, and not directly 
subject to regulation by Congress. The court then held 
that the corporation might be a mere tool of the carrier, and 
the Commission might inquire as to the relationship be¬ 
tween the two, but that until it was established that it was 
merely a tool of the carrier, the corporation was entitled to 
immunity from inquiry into its internal affairs. The court 
then passed upon the specific questions. It held that ques¬ 
tions as to interlocking officers and relations and contracts 
between the witness and the carrier, and questions concern¬ 
ing cars owned by the witness but previously owned by the 
carrier, must be answered. But the court held that ques¬ 
tions concerning ownership, manufacture and repair of cars, 
profit and loss, credits and debits to income, amounts in¬ 
vested in various properties, all matters relating to the pri- 
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vate business of the witness corporation, were not within 
the power of the Commission to ask. 

This decision covers many features of the present case. 

The Commission’s questions to The Maynard Coal Com¬ 
pany are of the same nature as those which the court held 
the witness in the Ellis case need not answer. The present 
appellee is not nearly so closely related to interstate com¬ 
merce as was the witness in that case. 

In Smith vs. I. C. C., 245 U. S., 33, it was held that the ( 
Interstate Commerce Commission could, pursuant to au¬ 
thority of Congress, inquire into the expenditures of car¬ 
riers. But the court carefully based its decision upon the 
proposition that the inquiry was immediate to the function 
of the Commission, and that the expenditures of carriers 
essentially concern their business, which is an instrumental¬ 
ity of interstate commerce. The court concluded its opinion 
by saying “The purpose of an investigation is the penetra¬ 
tion of disguises or to form a definite estimate of any 
conduct of the carriers that may in any way affect their 
relation to the public. We cannot assume that an inves¬ 
tigation will be instituted or conducted for any other pur¬ 
pose or in mere wanton meddling.” 

The Established Limits to Congressional Inquiry. 

Consideration of the cases cited above shows clearly the 
line which limits Congressional inquiry into private busi¬ 
ness matters and papers. Congress has no power to conduct 
or direct a general inquisition into the affairs of private 
business corporations . If the Federal government be a 
party to a proceeding before a court it can demand that the 
court compel testimony from a witness when the testimony 
is material to the controversy. Such is not the case here. 
Congress may inquire into matters within its constitutional 
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TZ"l reg T° n - ^ ™ Ple ’ SinCe interetate car riers’ 
penditures bear a direct relation to their charges Con- 

CCuiST T th0Se expenditures - But the matters 

inquired about are not within the power of Congress 
to regulate. Where a breach of federal law is charged Con 

here* Ton COncernin * «• No breach of law is alleged 
e. Congress may inquire into the relationship between 

I— “r ? terState CarTier ' N ° SUch ™h*ion- 
ship exists or is alleged in this case. 

* P,0tel ” 1 '">* several Congr^siond 
inquisition. Its right to be secure in its papers against 

unreasonable search and seizure must not be violated. That 

is settled >U tT Pr0dUC . tl0n ° f papers is a search a "d seizure 
is settled If periodical publication and inspection of every 

business detail be reasonable, where indeed is unreason! 

Conclusion. 


We conclude our discussion of this point by quoting from 

concurring opinion of Judge Sawyer in In re Pacific 
nauway Commission (32 Fed. 241, 263) • 

A general, roving, offensive, inquisitorial, compul- 

anualle COnducted b V a Commission without 

any allegations, upon no fixed principles, and governed 

SZ t’o, °' ’Z; or « 

except its own will, or caprice, is unknown to our con- 
titution and laws; and such an inquisition would be 

ahlTt ° j n9htS ° f the dtizem ’ and an staler- 

e tyranny. Let the power once be established, and 
there is no knowing where the practice under it would 


A more succinct, accurate, forceful statement of our posi- 
lon as to the unlimited power of inquisition asserted by the 
Commission m this case, would be difficult to write. The 
investigation by the Commission is “general, roving, offen- 
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sive, inquisitorial, compulsory.” It is “without any allega¬ 
tions.” It is “governed by no rules of law as of evidence.” 
It claims “no restrictions except its own will, or caprice.” 
We confidently submit that it “is unknown to our consti¬ 
tution.” 


cr 


IV. 

‘SSS 5 * SS 

vs - L c “< ™ 

casl^f C c27 S 1Z rdieS krgely UP ° n the decision in 

ease of Goodrich Transit Co. vs. 7. C. C. (224 US 194) 

Co l^the c b " ef ^ ‘ hiS C ° Urt in the Claire Furnace 
. ', 6 ’ the Commisslon stated that one of the two prin 

■pal questions raised for decision in that case was the 

ana ogy o the case to the Goodrich case. (Page 31 0 f brief 
for appellants in No. 3798.) B ° f 

The decision in the Goodrich case was not the initial step 

. “ Case was not proclaiming a new doctrine of Con-res 

merce. On the contrary, the decision was merely another 

3 °' ,g lme ° f declsIons expounding the power of Congress 
over common carriers. It merely applied to a specific set 

of the G a ' l0ng SinCe eStablished as the relation 

of the Government to public utilities. 

The power of Congress to regulate instrumentalities of 
interstate commerce was held to include the power to re 
quire the furnishing of all information that might be weces . 
sanj to enable the Commission to perform its duties with 
respect to the regulation of the rates and practices affecting 
interstate commerce conducted by the transportation 
company, rtsel an instrumentality of interstate commerce 
ie necessity for the information called for by the Inter¬ 
state Commerce Commission in that case was clearly ap¬ 
parent. In order to fix reasonable rates, that Commission 



must know the cost of operating and the revenues derived. 

In order that nothing might be concealed, it was manifestly 
necessary, as the court said, that the Commission “must 
have full knowledge and full disclosures” of all accounts, 
even those relating to purely intrastate business, conducted 
by the transportation company, “in order that it (the Com¬ 
mission) may ascertain whether forbidden practices and dis¬ 
criminations are concealed, even unintentionally, in certain 
accounts and whether charges of expense are made against 
one part of a business which ought to be made against 
another” (p. 216). Thus in the Goodrich case, the infor¬ 
mation was sought for a lawful purpose clearly within the 
constitutional power of the Federal Government and the 
information sought was obviously necessary to the accom¬ 
plishment of that purpose. In the present case, however, 
the information demanded of the Maynard Coal Company 
cannot conceivably be even appropriate, much less neces¬ 
sary. for any purpose except a regulation of the business of 
mining coal and that is not a purpose within the consti¬ 
tutional power of the Federal Government. It is clearly 
evident that the information as requested is neither neces¬ 
sary nor appropriate to any lawful purpose within the Fed¬ 
eral sphere. Herein is a distinction sufficient to render the 
Goodrich case of no weight in the determination of the 
present case. 

But, as pointed out by this court in the decision of the 
Claire Furnace case, there is another and equally important 
distinction, namely that the extent of governmental control 
over common carriers is practically unlimited. 

The Goodrich decision must be read in conjunction with 
the decision in Kansas City Southern Ry. vs. U. S. (231 U. 
S. 423), which followed it, and which involved the same 
question of the right of the Interstate Commerce Commis- 
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sion to prescribe accounting methods, etc., for railroads. In 
the latter opinion the court says succinctly, “So far as such 
uniformity requirements control or tend to control the 
conduct of the carrier in its capacity as a public servant 
engaged in interstate commerce, they are within the author¬ 
ity constitutionally conferred by Congress upon the Com¬ 
mission.” And again, “But, aside from that, the Interstate 
Commerce Act deals with the carrier in its capacity as a serv¬ 
ant of the public, and as a distinct entity, amenable to the 
legitimate regulation of Congress and the Commission.” 
(id. 453.) This gives the heart of the matter. “If it be 
grasped thoroughly and kept in attention that they are 
public agents, we have at least the principle which should 
determine judgment in particular instances of regulation 
or investigation; and it is not far from true—it may be it 
is entirely true, as said by the Commission—that there can 
be nothing private or confidential in the activities and 
expenditures of a carrier engaged in interstate commerce.” 
(Smith vs. 7. C. C., 245 U. S. 33, 43.) 

The late Chief Justice of the Supreme Court of the United 
States in the opinion in Wilson vs. New (243 U. S. 332) 
deciding the constitutionality of the Hours of Service Act, 
discussed this subject at length, forcefully and clearly. A 
careful study of the opinion is most instructive on the point. 
He stated the heart of the problem thus: • 

“(a) As to the carrier. As engaging in the business 
of interstate commerce carriage subject the carrier to 
the lawful power of Congress to regulate irrespective 
of the source whence the carrier draws its existence, 
and as also by engaging in a business charged with a 
public interest all the vast property and every right 
of the carrier become subject to the authority to regu¬ 
late possessed by Congress to the extent that regulation 
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may be exerted considering the subject regulated and 
what is appropriate and relevant thereto, it follows 
that the very absence of the scale of w r ages by agree¬ 
ment and the impediment and destruction of interstate 
commerce which was threatened called for the appro¬ 
priate and relevant remedy, the creation of a standard 
by operation of law binding upon the carrier.” 

Not only does the doctrine as to the extent of govern¬ 
mental control over common carriers differentiate this case 
from the Goodrich Transit Co. case, but there is also a great 
difference between the extent to w r hich the pow r er to regu¬ 
late commerce covers an instrumentality of commerce and 
the extent to which it covers one w T ho merely uses that 
instrumentality. The powder of Congress is the pow r er to 
regulate commerce between the states. Where a carrier is 
engaged in transporting goods in interstate commerce every 
feature of his business affects that commerce. The trans¬ 
portation charge is one of the most potent forces operating 
on the flow of commerce. That charge constitutes the gross 
income of the carrier. The amount of it, under statutes, 
depends upon the net income and the value of property in 
use by the carrier. Thus every feature of the business of 
the carrier becomes a direct and potent influence upon the 
flow’ of interstate commerce. The power to regulate that 
commerce must therefore reach every feature of the business 
of the carrier. As the court said in Kansas City Southern 
Ry. Co. vs. U. S., supra, “Since the regulation of the rail¬ 
road carriers by the public authority, and especially the 
fixing of the rates to be charged, depend primarily upon 
tw r o fundamental considerations, (a) the value of the prop¬ 
erty that is employed in the public service, and (b) the 
current cost of carrying on that service, it is clear that the 
maintenance of a proper line of distinction between prop- 
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erty accounts and operating accounts is essential to the 
execution by the Interstate Commerce Commission of the 
supervision and regulatory powers conferred upon it by 
Congress.” 

But the case of a mere shipper is entirely different. Unless 
he has a monopoly, the business of the shipper does not 
affect interstate commerce, either in the ease or direction 
of its flow. He touches commerce only by using it. Con¬ 
gress can regulate the use of commerce, and so can regulate 
the shipper s use of it. But there the power ends. It cannot 
regulate any feature of the shipper’s business which does 
not affect commerce. 

Congress has many powers over interstate carriers which 
it has not over private business. It can regulate the rates 
of carriers (/. C. C. vs. U. 8., 224 U. S. 474) but it cannot 
regulate the prices charged by private business ( Chas. Wolff 
Packing Co. vs. Court of Industrial Relations, supra). It 
can regulate the hours of service of employees of carriers 
(Wilson vs. New, supra) but it cannot regulate the hours 
of labor in a private business, even though the latter sells 
in interstate commerce ( Hammer vs. Dagenhart, supra; 
Child Labor Tax Case, supra.) It can regulate liability for 
injury to employees of carriers ( Second Employers' Liability 
Cases, supra). It can regulate the articles to be handled 
by carriers (U. S. vs. Del., Lack. & West. R. R., 231 U. S. 
363). But no one has ever claimed that Congress can regu¬ 
late such matters for mere shippers. 

The Goodrich Transit Co. case is not a pioneer in a new 
field. It is merely one of a group of cases of which I. C. C. 
vs. U. S., Second Employers' Liability Cases, Wilson vs. 
Aew, and U. S. vs. Del. and Hudson Co. are others. It is 
based upon the extent of governmental control over common 
carriers. It is no more authority for the proposition that 
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Congress can inquire into all the business affairs of mere 
shippers in interstate commerce than Wilson vs. New, supra , 
is authority for the proposition that Congress can prescribe 
the hours of labor of the employees of such shippers, or 
than /. C. C. vs. U. S., supra , proves that Congress can fix 
the price of the commodities sold by such shippers. 
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WHATEVER POWERS THE FEDERAL TRADE COM 

p™ ON MAY have had to require re 
ferrL ?o ER thp G p ° AL HAD BEEN TRANS - 

PRIOR TO TUP FUEL ADMINISTRATION 

orde R ro°f ja^ar™^ COMM,SS,ON ' S 

The bill of complaint in the court below set forth as a 
urther reason for the granting of the injunction prayed, 
the fact that any power which the Federal Trade Commis¬ 
sion ever possessed with respect to requiring reports on coal 
had been transferred to the United States Fuel Adminis- 
trator by the Executive Order of the President of the United ' 
States dated July 3, 1918, and that the Commission, at the 

tlmC ° f enterin « the or der in question was not possessed of 
any powers whatever with respect to requiring reports from 
coal producers. This point was urged in the argument in 

fi^Tl but was not P^sed upon in the opinion 
filed by that court nor in the final decree entered herein 

This point could have no bearing upon any order which 
migh be entered by the Federal Trade Commission today 
as both the Executive Order and the Statute which author¬ 
ized ,t were in terms limited to the period of the war and 
six months after its termination and thus the transfer of 
powers thereunder has now become inoperative. However, 
e point is pertinent to the question of the validity of the 
particular order of the Commission against which the bill 
of complaint was filed and the lower court’s decision, insofar 
as it relates to the Commission’s order of January 31 1920 
is sustained by this point independently of any of the other 
propositions heretofore discussed. 

The Executive Order referred to was made by the Presi¬ 
dent under authority of the Act of Congress entitled “An 
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Act Authorizing the President to co-ordinate or consolidate 
executive bureaus, agencies, and offices, and for other pur¬ 
poses, in the interest of economy and the more efficient j 

concentration of the Government,” approved May 20, 1918, 

Chapter 78, 40 Stat. L. 556, and commonly known as the 
Overman Act. This Statute provided, among other things, 

“The President is hereby authorized to make such redis¬ 
tribution of functions among executive agencies as he may 
deem necessary, including any functions, duties and powers 
hitherto by law conferred upon any executive department, 
commission, bureau, agency, office or officer, in such mannei 
as in his judgment shall seem best fitted to carry out the 
purposes of this Act, * * *” (Section 1). It also provided 
“That in carrying out the purposes of this act the President 
is authorized to utilize, co-ordinate, or consolidate any 
executive or administrative commissions, bureaus, agencies, 
offices, or officers now' existing by law', to transfer any duties 
or powers from one existing department, commission, 
bureau, agency, office or officer to another, to transfer the 
personnel thereof or any part of it either by detail or assign¬ 
ment, together w'ith the w'hole or any part of the recoids 
and public property belonging thereto.” (Section 2.) 

On July 3, 1918, the President promulgated an order 
transferring certain of the records and personnel of the 
Federal Trade Commission to the United States Fuel Ad¬ 
ministration, and also providing as follow’s. 

“That the said United States Fuel Administrator is 
hereby authorized to procure information in reference 
to the business of coal and coke producers and distribu¬ 
tors in the manner provided in Sections 6 and 9 of the 
act of Congress approved September 26, 1914, entitled 
‘An Act to Create a Federal Trade Commission and 
Define its Pow’ers and Duties and for other purposes, 
and said United States Fuel Administration, acting 
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through the United States Fuel Administrator or his 
duly authorized agents, examiners, employees, assist¬ 
ants, and subordinates, is hereby authorized and em¬ 
powered to exercise all the powers granted to the 
Federal Trade Commission by said act approved Sep¬ 
tember 26, 1914, for the carrying out of the purposes 
of this order/ 

. “This order shall be and remain in full force and 
effect during the continuance of the present war and 
for six (6) months after the termination thereof by the 
proclamation of a treaty of peace or until amended, 
modified or rescinded.” (Order is shown in full, Record 
pp. 23-24.) 

As there was no proclamation of the termination of the 
war until November 14, 1921, and as the Joint Resolution 
of Congress declaring that certain Acts shall be construed 
as if the war had ended did not become effective until March 
3, 1921, the above Executive Order was still in full force 
and effect on December 15, 1919, when the Federal Trade 
Commission adopted the Resolution to proceed to an inves¬ 
tigation of the coal and iron industries, and on January 31, 
1920, when the Commission issued its order (expressly 
based on this Resolution) requiring the appellee herein and 
other coal producers to file monthly reports. 

The answer of the Commission admits the promulgation 
of the Executive Order referred to but contends that the 
Executive Order of July 31, 1918, did not operate to oust 
its jurisdiction over the coal industry, or that if the order 
did originally have that operation, its effect was exhausted 
before January 31, 1920, and the Commission was then in 
full possession of authority to require the reports in con¬ 
troversy. The grounds of this contention as set forth in 
the amended answer of the Commission are as follows: 
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First: That the effect of the order of July 31, 1918, was 
not to deprive the Federal Trade Commission of its statu¬ 
tory power to investigate the coal industry, but only to 
establish a concurrent power in the United States Fuel Ad¬ 
ministration. 

Second: That the United States Fuel Administration and 
the United States Fuel Administrator had ceased to exercise 
the authority conferred upon them prior to December 1, 

1919, and that their activities and functions were suspended 
prior to January 1, 1920. 

Third: That by Executive order dated December 22, 

1920, the President declared the authority of the Fuel 
Administrator and the Fuel Administration to be terminated 
as of January 1, 1920. 

1. The claim that the only effect of the Executive order 
of July 3, 1918, was to confer upon the Fuel Administration 
a power to investigate the business of coal and coke pro¬ 
ducers and distributors which was concurrent with a similar 
power still existing in the Federal Trade Commission is 
contrary both to reason and to the express terms of the 
statute under which the order was issued. 

Under the Lever Act the Fuel Administrator was charged 
with the duty of regulating the price, production, sale, ship¬ 
ment and distribution of coal, and every consideration of 
efficiency demanded that he should also have the power 
to ascertain for himself the facts upon wdiich the proper 
performance of that duty depended. There could obviously 
be no reason for the existence of concurrent powers of inves¬ 
tigation in these two bodies unless they were to be concur¬ 
rently exercised, and while the Fuel Administration had 
such powers, inquiries by the Federal Trade Commission 
w r ould be burdensome to the coal industry and not merely 
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useless to the public, but a cause of confusion and loss in 
governmental efficiency. 

The Overman Act was manifestly not intended to pro¬ 
mote the reduplication of agencies for the performance of 
governmental functions. On the contrary it was designed, 
as its title indicates, “in interest of economy and the more 
efficient concentration of the government,” and the specific 
authority granted to the President to carry out the purpose 
of the act is “to utilize, co-ordinate or consolidate any 
executive or administrative commissions, bureaus, agencies, 
offices or officers now existing by law, to transfer any duties 
or powers from one existing department, commission, 
bureau, agency, office or officer to another, to transfer the 
personnel thereof or any part of it either by detail or assign¬ 
ment, together with the whole or any part of the records 
and public property belonging thereto.” 

Clearly Congress did not intend by this enactment to 
promote the creation of concurrent jurisdictions and func¬ 
tions which had not previously existed. 

That the purpose of the act was to concentrate, not to 
scatter and disperse governmental powers, was clearly 
recognized by the President. That the Executive Order of 
July 3, 1918, was framed to carry out such purpose is shown 
beyond controversy by the opening paragraph of the order 
itself, which reads as follows: 

“ Whereas in order to avoid duplications of effort and to 
promote unity and concentration of control in the admin¬ 
istration of the provisions of Section 25 of the Act of Con¬ 
gress approved August 10, 1917, entitled, ‘An Act to provide 
further for the National security and defense, by encourag¬ 
ing the production, conserving the supply, and controlling 
the distribution of food products and fuel/ certain activities 
now being carried on by the Federal Trade Commission 



relating to the coal industry can and ought to he carried on 
by the United States Fuel Administration ” 

In the face of this declaration it is idle to contend that 
the President intended the power to procure information 
as to the coal industry to be vested concurrently in the Com¬ 
mission and the Fuel Administration. The unmistakable 
purport of the language used is that activities to that end 
shall, from the date of the order, be carried on by the Fuel 
Administration and not by the Commission, and that the 
purpose of the Order was to do the precise thing authorized 
by the Overman Act—to transfer a power from one govern¬ 
mental agency to another. 

2. The fact insisted upon in the amended answer that the 
Fuel Administration had ceased to exercise the particular 
power thus transferred to it prior to December 1, 1919, is 
wholly immaterial to the question now under consideration. 
The order of the President vesting the power in the Fuel 
Administration necessarily vested in that body also the 
discretion to determine when that power should be exer¬ 
cised, and until the order should be rescinded or expire by 
virtue of the limitation expressed in its concluding para¬ 
graph, the mere cessation on the part of the Fuel Admin¬ 
istration of the activities w’hich it authorized could not 
possibly divest the Administration of the power it con¬ 
ferred or reinstate the authority of the Commission. 

This, we believe, will not be seriously contested by coun¬ 
sel for the Commission. The amended answer, however, 
couples with the allegation that the Fuel Administration 
had ceased before December 1, 1919, to exercise the par¬ 
ticular power conferred by the Executive order, the general 
allegation that “the activities and functions of the United 
States Fuel Administration and of the United States Fuel 
Administrator were suspended prior to January 1, 1920.” 
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The contention of the Commission seems to be that this 
alleged general suspension of the Fuel Administration activi¬ 
ties, in and of itself, reinvested the Federal Trade Commis¬ 
sion with the powers taken from it by the Executive order 
of July 3, 1918. 

But a general suspension of the Fuel Administration’s 
functions is no more persuasive on this point than the ces¬ 
sation of a particular activity. The history of the Fuel 
Administration is itself an excellent illustration of the 
proposition that a governmental agency loses none of its 
powers by merely ceasing to exercise them. The court will 
take judicial notice that the activities of the Fuel Admin¬ 
istration ceased in the first instance considerably before 
January 1 , 1920. Practically all of its orders and regula¬ 
tions were suspended January 31, 1919. On the thirtieth 
of June its appropriation expired, its personnel was dis¬ 
persed, and it ceased to function for any purpose except for 
e settlement of its outstanding accounts. Yet when the 
strike of the coal miners commenced in the fall of that year, 
t e Fuel Administrator resumed active control of both the 
price and distribution of coal and coke, and this control 
continued not merely until some date prior to January 1. 

920, as the amended answer suggests, but until March 19. 
1920, when it was again suspended. 

It is true that the Fuel Administrator resigned on Decem- 
er 13, 1919, and that thereafter, the functions of his office 
were performed by the President in person. But it cannot 
possibly be maintained that the powers appertaining to the 
officer were impaired by the resignation of the incumbent. 

hat the President entertained no such view is demon¬ 
strated by the fact that when, the immediate emergency 
having passed, he determined to remove the price restric¬ 
tions imposed by the Fuel Administrator, he did not revoke 


them but merely suspended their operation. Obviously this 
action was taken with a view to a possible future emergency 
which would require a second resumption of the activities 
of the Administration, and it is clear that if such an emer¬ 
gency had arisen, at any time during the life of the Food 
and Fuel Control Act, and the President had seen fit to 
appoint a Fuel Administrator, such appointee would have 
come within the terms of the order of July 3, 1918, and 
would have been entitled to exercise the powers which it 
conferred. 

3. Finally counsel rely upon an executive order dated 
December 22, 1920. This order recites that “the activities 
and functioning of the United States Fuel Administrator 
were suspended on or before January 1, 1920, its personnel 
dispersed and its records filed with the Department of the 
Interior and there has not been since the first day of Janu¬ 
ary, 1920, any use by the United States Fuel Administrator 
or the United States Fuel Administration of the powers 
granted to the Federal Trade Commission and authorized 
to be used by the United States Fuel Administrator under 
paragraph 5 of the Executive Order of July 3, 1918.” 

The order then declares that the authorization granted 
by paragraph 5 of the Executive order of July 3, 1918, “was 
and is terminated as of January 5, 1920, and the said powers 
were and are fully restored to the Federal Trade Commis¬ 
sion as of January 1,1920, as fully and completely as though 
paragraph 5 of the Executive order of July 3, 1918, had been 
rescinded on or before January 1, 1920. (A complete copy 
of this order appears in Record, pp. 70-71.) 

It will be observed that this document is not in reality an 
order. It does not purport to confer or to take away power, 
to amend or vacate any order, or to alter any existing situa¬ 
tion. It is merely declaratory—a statement of the inference 
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drawn by the President from certain facts which it recites. 

Manifestly a document of this character has no proper 
place in the record of this case. 

The zeal of counsel may excuse their failure to realize that 
they have placed the executive in the position of bringing 
pressure to bear upon a court in the performance of its 
judicial functions, but it cannot be permitted to obscure 
the fact. 

M The case at bar was pending when the President’s order 

was issued. The facts recited in that order were involved 
and presented in the case, and the question whether those 
facts warranted the conclusion that the power of inquiry 
into the coal industry had been restored to the Commission 
was a question of law for determination by the court. If 
the facts legally warranted that conclusion, the court could 
so find without executive aid. If they did not, the court 
was bound to act accordingly, regardless of any opinion of 
the executive to the contrary. 

It may be, although we do not so understand their posi¬ 
tion in the court below—that counsel will disclaim the view 
that the order was conclusive of the question it undertook 
to decide, and adopt the theory that it was nevertheless 
entitled to weight in the determination of that question by 
the court. 

The situation here presented bears no resemblance to the 
cases in which it has been held that the practical construc¬ 
tion given to a statute which confers powers or imposes 
I duties by the officer or department authorized or required 
to act under it should be given consideration by the courts. 
The order in question did not place a construction upon any 
Statute or any executive order, nor was it incidental to the 
performance of any executive function. It is simply a 
declaration of the legal effect of certain existing facts upon 
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the authority, not of the President, but of the Federal Trade s 

Commission. * 

We submit that it is no part of the President’s duty to 

make such a declaration and that the court was not only 
under no obligation to listen to it, but was in duty bound 
to disregard it. There is in our system of government no 
principle more fundamental and essential than that which < 

declares that executive interference in the performance of 
judicial duties is intolerable, and we submit that it is a clear W 
and palpable violation of that principle for counsel to 
present to the court in a litigated case an executive order 
made pendente lite which assumes to pass on a question 
involved and presented in that case. If the facts warrant 
the conclusion announced by that order, the court is com¬ 
petent to reach that conclusion without an executive man¬ 
date. If, as we think we have shown, they do not warrant 
it, the court is bound to reject it, regardless of that mandate. 

Therefore, we submit that independently of any of the 
other considerations heretofore discussed, the decree of the 
court below, insofar as it pertains to enjoining the enforce¬ 
ment of the Commission’s order of January 31, 1920, should 
be affirmed on the ground that at the time said order was 
issued the Federal Trade Commission was without any , 
power to require reports concerning the coal industry, as | 

any such powers which it may conceivably have had prioi j 

thereto had been transferred to the Fuel Administration by 
the Executive order of July 3, 1918. 


i 
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VI. 

CONCLUSION. 

We respectfully submit that the decree of the Supreme 
Court of the District of Columbia should be affirmed. 

Rush C. Butler, 

Stephen A. Foster, 

Karl D. Loos, 

E. Barrett Prettyman, 

. . Attorneys for Appellee. 

Washington, D. C., September 29, 1923. 
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In the Court of Appeals of the District of 

Columbia 


No. 3984 

Federal Trade Commission, appellant 

v. 

The Maynard Coal Company, appellee 


SUPPLEMENTAL BRIEF FOR APPELLANT 


GENERAL STATEMENT 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, which enjoined 
the appellant, the Federal Trade Commission, and 
the members thereof, from requiring the appellee, 
the Maynard Coal Company, engaged in the mining 
and in the sale in interstate commerce of bitumi¬ 
nous coal, to furnish the Commission with certain 
reports respecting its interstate conunerce. 

PROCEEDINGS HAD IN THE COURT BELOW 

The bill herein was tiled in the court below by the 
Maynard Comj^any for a preliminary injunction, 
with the prayer that it be made permanent after 
hearing, to restrain the Commission from requiring 
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the company to furnish it periodically with certain 
reports regarding the interstate commerce of the 
company, and to restrain the Commission also 
from instituting any proceedings under the provi¬ 
sions of the Trade Commission Act to compel the 
company to furnish the reports. A temporary 
injunction was granted as prayed for. The Com¬ 
mission filed an amended answer (Rec. p. 34) to 
which it also later filed an amendment (Rec. p. 78). 
The company moved to strike the entire amended 
answer, for the reason that it set forth no defense 
to the bill of complaint. The motion to strike was 
sustained, the Commission elected to stand upon its 
amended answer, and final decree was entered. 
(Rec. p. 80.) 

The case was argued in this court and subse¬ 
quently the court entered an order directing a rear¬ 
gument. On appearance of counsel in court for 
reargument, however, it was decided by the court 
that the reargument would be deferred until the 
decision of the Supreme Court in the case of Federal 
Trade Commission v. Claire Furnace Company y 
which had been decided in this court January 2, 
1923. That case was decided by the Supreme Court 
April 18, 1927. The court did not pass upon the 
merits of the case as determined by this court in its 
opinion, but, sua sponte, raised the question of the 
jurisdiction of the Supreme Court of the District of 
Columbia to entertain the suit, held that there was 
no equity in the bill and remanded the case to the 
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Supreme Court of the District of Columbia with 
instructions to dismiss the bill. 

I. SUPREME COURT DECISION IN CLAIRE FURNACE CASE 

CONTROLLING 

It is urged by the Commission in the case at bar 
that the decision of the Supreme Court in the Claire 
case is controlling here. In the Claire case the 
Federal Trade Commission, by resolution dated 
December 15,1919, undertook an investigation into 
the coal and steel industries, under the authority of 
Section 6, paragraphs (a) and (b), of the Federal 
Trade Commission Act. This was the result of the 
response by the Commission to a request from the 
Committee on Appropriations of the House of 
Rcjji esentatives for suggestions as to what it might 
do to reduce the high cost of living incident to the 
war, and an appropriation thereafter by Congress 

for such investigation suggested by the Commis¬ 
sion. 

The case at bar involves the same question of the 
construction and validity of the provisions of the 
Federal Trade Commission Act, namely, Sections 
6, 9, and 10. The pertinent parts of these sections 
appear in the opinion of the Supreme Court, quoted 
below. 

The Commission’s resolution directing its investi¬ 
gation in the Claire Furnace case recited in part: 

Resolved, That the Federal Trade Com¬ 
mission by virtue of Section 6, Paragraphs 
(a) and (b), of the Federal Trade Commis- 
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sion Act, proceed to the collection and publi¬ 
cation of such information with respect to 
such basic industries (coal and steel) as the 
said appropriation and other funds at its 
command will permit. 

Paragraph (a) of Section 6, it will be seen, giants 
the Commission visitorial powers over the corpora¬ 
tions specified engaged in interstate conunerce, and 
paragraph (b) gives it power to require of such 
corporations annual and special reports or answers 

to specific questions under oath. 

The Commission in the prosecution of its under¬ 
taking called on the Claire Furnace Company and 
other corporations for reports and answ ers to ques¬ 
tions under this authority. The Claire Furnace 
Company and other corporations of w T hich these de¬ 
mands were made refused to respond and filed a 
joint bill in equity in the Supreme Court of the 
District of Columbia, praying for an injunction 
restraining the Commission from the enforcement 
of said orders and for requiring answers to said 
questionnaires, and from taking any proceedings 
whatsoever w T ith reference to the enforcement of 
compliance with said orders and answers to said 
questionnaires. 

The case was submitted to the Supreme Court of 
the District of Columbia on the pleadings, and a 
motion to strike the Commission’s amended answer 
as not constituting a defense was granted. The 
Commission electing to stand on its amended answer, 




a final decree granting a permanent injunction was 
entered. This action was affirmed by the Court of 
Appeals of the District and an appeal was taken to 
the Supreme Court of the United States. The 
special facts in the case appear sufficiently in the 
opinion of the Supreme Court. After the state¬ 
ment of the case and proceedings theretofore had, 
the Supreme Court’s opinion says: 

There was nothing which the Commission 
could have done to secure enforcement of 
the challenged order except to request the 
Attorney General to institute proceedings 
for a mandamus or supply him with the 
necessary facts for an action to enforce the 
incurred forfeitures. If, exercising his dis¬ 
ci etion, he had instituted either proceeding, 
the defendant therein would have been fully 
heard and could have adequately and effec¬ 
tively presented every ground of objection 
sought to be presented now. Consequently 
the trial court should have refused to enter¬ 
tain the bill in equity for an injunction. 

We think that the consent of the parties 
was not enough to justify the court in con¬ 
sidering the fundamental question that has 
been twice argued before us. It was intended 
by Congress in providing this method of en¬ 
forcing the orders of the Trade Commission 
to impose upon the Attorney General the 
duty of examining the scope and propriety of 
the orders, and of sifting out of the mass of 
inquiries issued what in his judgment was 
pertinent and lawful before asking the Court 
to adjudge forfeitures for failure to give the 



great amount of information required or to 
issue a mandamus against those whom the 
orders affected and who refused to comply. 
The wide scope and variety of the questions, 
answers to which are asked in these orders, 
show the wisdom of requiring the chief law 
officer of the Government to exercise a sound 
discretion in designating the inquiries to en¬ 
force which he shall feel justified in invoking 
the action of the court. In a case like this, 
the exercise of this discretion will greatly 
relieve the court and may save it much un¬ 
necessary labor and discussion. The pur¬ 
pose of Congress in this requirement is plain, 
and we do not think that the court below 
should have dispensed with such assistance. 
Lntil the Attorney General acts, the defend¬ 
ants can not suffer, and when he does act, 
they can promptly answer and have full op¬ 
portunity to contest the legality of any prej¬ 
udicial proceedings against them. That 
right being adequate they were not in a posi¬ 
tion to ask relief bv injunction. The bill 
should have been dismissed for want of 
equity. 

The case at bar can be differentiated from the 
Claire Furnace case only in that in this case notice 
of default in filing the required report had been 
served by the Commission, thus fixing the time 
under the provisions of the statute (30 days after 
such notice) from which the penalty of $100 a day 
would begin to run, while no such notice of default 
had been served in the Claire Furnace case . 


But the Supreme Court in the latter case mani¬ 
festly had in mind the cumulative features of the 
penalties imposed by Section 10 for failure to file 
reports, since this provision of the statute is quoted 
immediately preceding that paragraph of the opin¬ 
ion hereinbefore quoted (supra, pp. 5-6), in which 
the Court expressly states that an action to “en¬ 
force the incurred forfeitures” was one of the 
courses which the Commission could have pursued 
under the statute, and that in event such an action 
was brought the company would have an oppor¬ 
tunity to present every objection which it raised in 
the injunction proceeding. 

II. THERE IS NO GROUND OF EQUITY JURISDICTION 

PRESENTED BY THE RECORD 

The sole ground of equity jurisdiction which can 
even be suggested in this case is, we claim, that 
appellee is threatened with irreparable injury in 
that it will be coerced into filing reports which the 
Commission has no right to require by the threat¬ 
ened imposition of heavy penalties. If the cumu¬ 
lative penalties provided by the statute are not so 
enormous as in law to be regarded as coercive, there 
is no ground whatever of equity jurisdiction. 

There would appear to be no doubt that Congress 
may impose penalties sufficiently heavy to com¬ 
mand obedience to its lawful mandates as embodied 
in statutes. 

46117—27-2 
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1. CONGRESS MAY IMPOSE SUFFICIENT PENALTIES, CUMULATIVE 
OR OTHERWISE, TO ENFORCE OBEDIENCE TO LAWFUL ENACT¬ 
MENTS 

The penalties provided by Section 10 of the 
Trade Commission Act would appear to be no 
heavier than are necessary to enforce compliance 
with the Act. Appellee’s contention therefore 
amounts in effect to the claim that cumulative 
penalties, however reasonable in amount, can never 
be inflicted until the parties have had an oppor¬ 
tunity to test the legality of their action in declin¬ 
ing to tile reports in advance of such penalties be¬ 
ginning to run. This, it is submitted, cannot be. 
The practice of imposing cumulative penalties in 
such cases has been followed by State legislatures 
and by Congress for many years and its legality 
never seriously doubted save where the penalties 
were so heavy as necessarily to prevent the parties 
from testing their rights in Court. The very ob¬ 
ject of providing such penalties is to secure obedi¬ 
ence to the law. If an adjudication must always 
be had before such penalties begin to run, they will 
never be imposed, as once the courts hold that the 
order requiring reports is valid, it is inconceivable 
that a corporation would fail longer to file such 
report. 

Theoretically, the Commission can compel in each 
case the filing of reports prescribed by the statute 
by suits in mandamus. But obviously, this power 
is wholly inadequate to compel obedience to the law. 
If corporations affected could in every instance 
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decline to file reports and thereby incur only the 
possible expense of defending an action for manda¬ 
mus, the law would manifestly not be effective, 
and prompt filing of the reports could not be had. 
Congress, therefore, deeming that it had the con¬ 
stitutional power to require the filing of such 
reports, provided that failure to comply with the 
law should be visited with cumulative penalties 
of $100 per day, having first provided that such 
penalties should not begin to run until 30 days 
after notice by the Commission of the default in 
filing lepoits. A corporation is therefore given 
ample time within which to consider the char¬ 
acter of report required and to determine whether 
or not the law requires it to respond. If it decides 
that it is not required to file the report, it can stand 
upon its rights and, as stated to the Supreme Court 
in the Claire Furnace case, await the institution of 
proceedings in mandamus or of an action for recov¬ 
ery of penalties and make its defense in either of 
those proceedings. 

If the penalties imposed by the Act are not so 
enormous as to coerce corporations into compliance 
rather than to risk contesting in court the validity 
of the statute or of the Commission’s action, the 
statute is constitutional and there is no ground of 
equity jurisdiction. 

2. THE PENALTIES PROVIDED ARE NOT SO EXCESSIVE AS TO COERCE 
APPELLEE INTO COMPLIANCE WITH THE PROVISIONS OF THE 
STATUTE REGARDLESS OF ITS LEGAL RIGHTS 

Under the statute penalties do not begin to ac¬ 
crue until 30 days after the filing of notice of 
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default. In the case at bar the Commission has 
served upon the company a notice of default in 
failing to file the first monthly report required only. 
The penalty of $100 a day for five years, after which 
time its recovery would be barred by statute (R. S. 
1047), would amount to $182,500, or a little over 
3%% of the assets of the company, totaling $5,007,- 
239, as reported by Moody’s Manual for 1924. Of 
course, there is no evidence in this record, and we 
think it should not be assumed that the Govern¬ 
ment would bring suit for penalties even in this 
amount. The notice of default served on the com¬ 
pany by the Commission contained the following 
paragraph: 

You will further take notice that unless 
such special report be furnished within the 
time and in the manner prescribed by law 
steps will be taken to recover the penalty 
prescribed by Section 10 of said Act of Sep¬ 
tember 26, 1914, for such default. 

No presumption should be indulged in this lan¬ 
guage that the Commission would await the lapse 
of months or years before instituting an action for 
the penalty. On the other hand, it is clear from the 
record that what the Commission desired most was 
the prompt filing of the report, and if a presump¬ 
tion is to be entertained it would be that the Com¬ 
mission would proceed promptly to determine its 
rights in the premises. 

But, even if penalties for the entire statutory 
period were sought to be recovered, their aggregate 
would not be so great as to be held to be coercive. 
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A case in point is Waters-Pierce Oil Company v. 
State of Texas No . 1 (212 U. S. 86). The follow¬ 
ing excerpts from the opinion of the Supreme Court 
by Mr. Justice Day sufficiently show the facts and 
holding of the Court: 

The proceeding was brought by the Attor¬ 
ney General of Texas and the countv attor- 
ney of Travis County, to recover penalties, 
under the act of 1899, from the thirty-first 
day of May, 1900, until the thirty-first day 
of March, 1903, at the rate of $5,000 per day. 
and under the act of 1903, from the thirty- 
first of March, 1903, till the twenty-ninth of 
April, 1907, at the rate of $50 per day 

* * * (p. 96). 

The jury returned a verdict against the 
defendant, and assessed penalties, under the 
act of 1899, from May 31, 1900, to March 3, 
1903, 1,033 days. Such penalties were as¬ 
sessed at the rate of $1,500 a day during that 
period, being the total sum of $1,549,500. 
The jury also found against the defendant 
under the act of 1903, and assessed the pen¬ 
alties for each day between April 1, 1903, 
and April 29, 1907, 1,480 days at the rate of 
$50 per day, making a total of $74,000. 

* * * Thereupon the court rendered a 

a judgment for the State of Texas for the 
sum of the penalties assessed, $1,623^00. 

* * * This judgment was affirmed upon 

appeal to the Court of Civil Appeals of Texas 
(106 S. W. Rep. 918), and upon application 
to the Supreme Court of Texas that court 




refused to grant a writ of error, and the case 

was brought here (pp. 96-97). 

***** 

Again, it is contended that the fines im¬ 
posed are so excessive as to constitute a tak¬ 
ing of the defendant’s property without due 
process of law. 

* * * * * 

The business carried on by the defendant 
corporation in Texas was very extensive and 
highly profitable, as the record discloses. 
The property of the defendant amounted to 
more than forty millions of dollars, as testi¬ 
fied by its president. Its dividends had been 
as high as seven hundred per cent per an¬ 
num. * * * Within the bounds of the 

statute the penalties were left to the discre¬ 
tion of the jury trying the case. While the 
penalties imposed are large, they are within 
the terms of the statute. Under the act of 
1899 the jury imposed a penalty at the rate 
of $1,500 a day; under the act of 1903 at the 
rate of $50 per day. Assuming for this pur¬ 
pose that the defendant was guilty of a vio- 
latwn of the laws over a period of years, and 
in transacting business upon so large a scale, 
as shown in this case, we are not prepared to 
say, after confirmation of the verdict and 
judgment in courts of the State, that there 
was want of due process of law in the penal¬ 
ties assessed (pp. 111-112). 

See also Burlington, C. R. & N. Ry. Co. v. Com¬ 
missioners, 48 N. W. 98, 106. 
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III. THE METHODS PROVIDED BY THE STATUTE FOR EN¬ 
FORCING COMPLIANCE WITH THE PROVISION OF 
SECTION 6 (B) OF THE ACT AUTHORIZING THE COM- 
\ MISSION TO REQUIRE ANNUAL AND SPECIAL REPORTS 

ARE EXCLUSIVE AND CONSTITUTE THE ONLY METHOD 
BY WHICH THE LEGALITY OF* THE COMMISSION*S 
ACTION CAN BE LITIGATED 

Not only does the statute provide the exclusive 
method of enforcing the compliance with the statu¬ 
tory requirement that corporations file annual re¬ 
ports when required to do so by the Commission, 
but, we contend, also prescribes the only method by 
which the appellee may raise the questions which 
it seeks to have decided in this suit, i. e., by defense 
to a mandamus proceeding to compel the filing of 
the reports, or to a civil suit for recovery of the 
forfeitures. 

It is a familiar principle that “where a statute 
creates a new offense and denounces the penalty, or 
- gives a new right and declares the remedy, the pun¬ 
ishment or remedy given can be only that which 
the statute prescribes.” (Wilder Mfg. Co. v. Com 
Products Co., 236 U. S. 165.) 

Congress created the Federal Trade Commission 
and conferred upon it two classes of power—the 
quasi-judicial power to hear and determine in the 
first instance whether the prohibition in the statute 
against the use of unfair methods of competition 
has been violated, and to conduct investigations on 
behest of the President or either House of Congress 
to determine whether the Anti-Trust laws are being 
violated. Its investigatory power extends also to 
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certain classes of investigation to be made on its 
own initiative. The Statute prescribes in consid¬ 
erable detail the procedure to be followed in hear¬ 
ings to determine whether unfair methods of com¬ 
petition are being used, and then provides that the 
Commission may make rules and regulations for 
carrying out the provisions of the Act. The power 
last referred to confers upon the Commission a 
large measure of discretion in determining how it 
shall proceed in investigations. The Statute also 
prescribes the procedure for reviewing and correct¬ 
ing errors committed by the Commission in the exer¬ 
cise of its quasi-judicial powers, and the courts hold 
that this statutory method is exclusive. (See deci¬ 
sions referred to, infra, pp. 16-17.) Similarly, the 
Act confers upon the Commission power to hold 
hearings in investigation and to require persons to 
appear and testify and produce documents. It im¬ 
poses the duty upon all citizens to comply with such 
subpoenas if lawfully issued. It then prescribes the 
course and manner in which the Commission may 
proceed to enforce compliance with its subpoenas. 

Finally the statute provides also that the Com¬ 
mission shall have power— 

(b) To require, by general or special 
orders, corporations engaged in commerce, 
excepting banks, and common carriers sub¬ 
ject to the Act to regulate commerce, or any 
class of them, or any of them, respectively, 
to file with the commission in such form as 
the commission may prescribe annual or 
special, or both annual and special, reports 
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or answers in writing to specific questions, 
furnishing to the commission such informa¬ 
tion as it may require as to the organization, 
business, conduct, practices, management, 
and 1 elation to other corporations, partner¬ 
ships, and individuals of the respective cor¬ 
porations filing such reports or answers in 
writing. Such reports and answers shall be 
made under oath, or otherwise, as the com¬ 
mission may prescribe, and shall be filed with 
the Commission within such reasonable 
period as the commission may prescribe 
unless additional time be granted in any case 
by the commission. 

The statute provides in Section 9, paragraph 4, 
that the Attorney General may, at the request of 
the Commission, institute suits in mandamus to 
compel any person to comply with orders of the 
Commission (requiring annual or special reports to 
be filed), and further provides (Sec. 10, par. 3) that 
upon failure to file such reports for 30 days after 
notice of default the person shall be subject to a 
penalty of $100 per day for such failure. 

^ ^ uige that these statutory methods of enforc¬ 
ing the provision of the statute are exclusive unless 
so to hold would render the Act unconstitutional. 
With respect to enforcing orders of the Commis¬ 
sion, as well as reviewing its action in quasijudicial 
proceedings, the statutory methods have been fre¬ 
quently held to be exclusive. 

In the Wilder case, cited above, it was held that 
the power conferred by the Sherman Law upon the 


Attorney General to dissolve a corporation or com¬ 
pany as in violation of that Act is inconsistent with 
the right of an individual to assert as the defense 
to a contract, on which he was otherwise legally 
liable, that the other party had no legal existence 
in contemplation of the Sherman Law. It has also 
been held that in actions between persons in private 
litigation in the courts neither party may assert 
private injury as a result of the use of unfair 
methods in violation of Section 5 of the Federal 
Trade Commission Act, but that the remedy before 
the Commission is the sole remedy. (Moore v. New 
York Cotton Exchange, 296 Fed. 61, 66.) 

The Supreme Court of the District of Columbia 
has held, though no written opinion was tiled, that it 
has no power to enjoin the Commission from pro¬ 
ceeding with the taking of testimony under a com¬ 
plaint issued by it charging the use of unfair 
methods of competition, though the plaintiff in that 
case urged that the Commission was without juris¬ 
diction in the premises and that its complaint did 
not state a cause of action. That Court was ap¬ 
parently of opinion that error committed in the 
exercise of that jurisdiction must be corrected in 
the manner prescribed by the statute, and that even 
though the plaintiff was compelled to prosecute a 
suit to have an order of the Commission set aside, 
there was no irreparable injury. (Butterick Co. 
v. Federal Trade Commission, in Equity No. 38108.) 
In another case in that Court (Douglas Fir Exploi¬ 
tation d' Export Co. v. Federal Trade Commission, 
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in Equity No. 39838), plaintiff sought to enjoin the 
Commission from issuing its complaint. The Court, 
how ever, as in the Butterick case, dismissed the bill. 
Similarly, the Circuit Court of Appeals for the 8th 
Circuit has held in a far-reaching decision that the 
courts of appeals or district courts do not have 
power by injunction or certiorari to halt the pro¬ 
ceeding by the Commission in its inception, but that 
the statutory method for review and correction of 
errors must be followed. ( Minneapolis Chamber 
of Commerce v. Federal Trade Commission, 280 
Fed. 45.) These decisions are in accord with those 
of the highest courts of the several states holding 
that the statutory method of reviewing or setting 
aside orders of commissions must be followed to the 
exclusion of all others. (City of Chicago v. O’Con¬ 
nell, 116 N. E. 210; Insurance Company of North 
Amet ica v. Welch, 154 Pac. 48; McDermott v. Board 
of Road Commissioners, 165 N. W. 685; Indiana 
Mfg. Co. v. Koehne, 188 U. S. 681.) 

It is just as clear, we claim, that the statutory 
methods of compelling the filing of annual reports 
and of inflicting penalties for failure to do so and 
of piesenting defenses thereto by corporations 
affected, are exclusive. 
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IV. THE ISSUANCE OF THE INJUNCTION UNDER THE CIR¬ 
CUMSTANCES HERE PRESENTED WOULD BE AN UNCON¬ 
STITUTIONAL INTERFERENCE WITH THE RIGHT OF 
CONGRESS TO PRESCRIBE THE MANNER IN WHICH THE 
COMMISSION SHALL PROCEED AND IN WHICH THE 
QUESTIONS HEREIN RAISED SHALL BE DETERMINED 

In the exercise of the powers conferred by the 
statute the Commission can not be stopped by in¬ 
junctive process until it has done some act which is 
binding upon appellee and which invades some con¬ 
stitutional or other right which it enjoys. The 
Commission has not made any order or done any act 
which in any way binds or controls the appellee. 
The mere requirement of filing the reports does not 
bind the corporations affected. The duty of com¬ 
pelling compliance with the order lies with the 
Attorney General and the manner in which com¬ 
pliance is to be compelled is expressly provided. 
The Commission must take the initiative. The 
court should not enjoin the Commission from pro¬ 
ceeding in the manner prescribed by the statute. 

It has been held by the Supreme Court and by the 
lower Federal courts that administrative commis¬ 
sions and similar bodies can not be restrained by in¬ 
junctive process from exercising powers conferred 
upon them until some act has been done which is 
binding upon some particular person and which 
deprives him of some rights. 

In McChord v. Louisville and Nashville Railroad 
Co. et al. (183 U. S. 483), the suit was to enjoin the 
railroad commission of Kentucky from proceeding 
to fix rates under a certain Act of the General 
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Assembly of that State. The title of the Act de¬ 
clared the legislative purpose to be to prevent rail¬ 
road companies from charging extortionate freight 
rates and to further increase and define the duties 
and powers of the railroad commission in reference 
thereto, and to prescribe the manner of enforcing 
the provisions of the Act. The Act provided that 
when the Commission should receive information 
or have reason to believe that any railroad was 
charging extortionate rates, it should give the cor¬ 
poration complained of not less than ten days’ 
notice, stating the time and place of hearing, the 
nature of the complaint or matter to be investi¬ 
gated ; that the Commission should hear such argu¬ 
ments and evidence as the parties desired to offer, 
and if the Commission should determine that the 
railroad company is charging extortionate rates it 
should fix a just and reasonable rate to be there¬ 
after charged. Penalties were provided for charg¬ 
ing a rate in excess of that fixed by the Commis¬ 
sion. The railroad company, petitioners in this 
case, alleged that all their rates were reasonable; 
that they were deprived by the statute of the right 
to have the reasonableness of the rates determined 
b.V fhc courts; that the statute was unconstitutional; 
that the Commission had asked for a schedule of 
all their rates and were about to proceed to hear 
and determine the complaints under an Act which 
was unconstitutional and would proceed to reduce 
the rates of the railroad, and if the railroads failed 
to observe the rates, would subject them to oppo- 
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sition throughout the State of Kentucky. The 
U. S. Supreme Court decided the case on a single 
point—that the duty of enforcing the rates made 
by the railroad commission devolved upon the Com¬ 
mission itself, and held that none of the conse¬ 
quences alleged to be certain could be availed of to 
secure an injunction before the rates were fixed. 

The Court, through Mr. Chief Justice Fuller, said: 

• 

However all this may be, we think it is not 
to be doubted that these bills can not be main¬ 
tained if it appear that the Commission is 
charged with the duty of enforcing the orders 
it may enter fixing rates. The objection that 
before this is done, the Commission is re¬ 
quired to exercise judicial functions in deter¬ 
mining that the companies have charged or 
received more than a just and reasonable 
rate, goes to the validity of the Act. The 
fixing of rates is essentially legislative in 
character, and the general rule is that legisla¬ 
tive action can not be interfered with by 
injunction. * * * (p. 495). 

The result of these considerations is that 
the duty of enforcing its rates rests on the 
Commission and that none of the conse¬ 
quences alleged to be threatened can be set 
up as the basis of equity interposition before 
the rates are fixed at all. Whether after they 
are determined their enforcement can be re¬ 
strained is a question not arising for decision 
on this record, and we are not called on to dis¬ 
pose of other contentions of grave impor¬ 
tance, which were pressed in argument, as 
if now requiring adjudication (p. 502). 
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A like result was reached in Southern Pacific Co. 
v. Bartine, 170 Fed. 725 (Circuit Court—1909). 
This was a suit to enjoin the railroad commission 
of Nevada from proceeding to fix schedules of rates 
in compliance with the Act creating the Commis¬ 
sion. Under the law the Commission had power, 
among other things, to establish reasonable rates of 
transportation, after investigation made by it, pro¬ 
vided the methods of enforcing the law have fixed 
penalties for its violation. In declining to issue the 
injunction, the Court said in part: 

No legal principle is better established 
than the rule that the power to fix rates, if 
delegated by the Legislature to a Railroad 
Commission, is, in kind, a legislative func¬ 
tion and that courts of equity will not inter¬ 
fere in advance by injunction to control the 
exercise of such a power. 

The fixing of rates is a legislative rather 
than a judicial act. This is true even though 
the order fixing a rate was preceded by the 
most searching investigation, whether con¬ 
ducted under judicial forms or not. It is the 
essential nature of an act rather than the 
method of its accomplishment which deter¬ 
mines its character. If legislative proceed¬ 
ings and investigations culminating in the 
enactment of a statute were conducted in 
strict obedience to the rules which obtain in 
a court of law, it could not be claimed for an 
instant that a statute so adopted has the 
force and effect of a judgment. * * * 
(p. 775). 
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* There is nothing here as yet to 
justify the issuance of an injunction. The 
legislative or discretionary power of the 
board has not been fully and finally exercised. 
Notwithstanding the Attorney General’s ad¬ 
mission, it is safe to assume that suit will not 
be brought until some order of the Commis¬ 
sion establishing rates, made in full and strict 
compliance with the statute, has been vio¬ 
lated. It is also proper to assume that the 
Commission will vield obedience to the Con- 
stitution, and that it will not, after due 
investigation, find and determine a present 
freight rate unreasonable, when in truth and 
in fact the rate is both just and reasonable. 
When an unjust or unreasonable rate or 
schedule of rates has been actually and 
finally adopted by the order of the board, 
it may be properly challenged, and its 
enforcement enjoined (pp. 778-779). 

See also U. S. v. Los Angeles A Salt Lake 
R. R. Co., decided bv U. S. Supreme Court 
Feb. 21,1927 (71 L. Ed. 446). 

V. CONCLUSION 

The penalties provided by the Act are not so 
enormous as to intimidate appellee from testing 
in the courts the legality of the requirement for 
reports, and there is therefore no want of due proc¬ 
ess; nor is appellee threatened with irreparable 
injury. No irreparable legal injury can flow from 
lawful penalties imposed after a full hearing by a 
court of competent jurisdiction in a suit for the 
recovery of such penalties. Every question raised 
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in the suit at bar can be presented and adjudicated 
in either an action for a writ of mandamus or in a 
suit to recover penalties. There is then no reason 
in law for a departure from the method provided 
by the statute for testing both the right of the Gov¬ 
ernment to demand the reports and the right of the 
appellee to refuse to file them. 

The judgment of the court below should be re¬ 
versed and the case remanded with instructions to 
dismiss the bill. 

Bayard T. Hainer, 

Chief Counsel, Federal Trade Commission. 

Adrien F. Busick, 

Assistant Chief Counsel. 
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IN THE 

Court of Appeals of the District 

of Columbia 


Federal Trade Commission, ' 
Appellant, 


vs. 

The Maynard Coal Company, 
Appellee. 


No. 3984. 


SUPPLEMENTAL BRIEF FOR APPELLEE 


Since the former argument of this case before 
this Court, the United States Supreme Court has 
announced its unanimous decision in the cases of 
the Federal Trade Commission vs. The American 
Tobacco Company and the Federal Trade Com¬ 
mission vs. P. Lorrillard Company, the two cases 
being combined for decision and opinion (264 
U. S. 298). The opinion bears so directly upon 
the questions at issue in this present case that we 
respectfully invite the attention of this Court to 
it. The opinion supports the decision of this 
Court in Federal Trade Commission vs. Claire 
Furnace Co. (285 Fed. 936), and supports the 
contentions of the Maynard Coal Company, the 
appellee, in the present case. 

The underlying question in this present case, 
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similar to the question in the Claire Furnace 
Company case, is whether the Federal Trade 
Commission has power to compel a mining cor¬ 
poration to submit for publication, monthly, a full 
statement of the details of its business, including 
cost figures, etc., although no complaint of viola¬ 
tion of any law by such corporation has been filed 
or suggested. 

In the American Tobacco Company case the 
Federal Trade Commission was seeking man¬ 
damus to compel the production of all papers, 
correspondence, etc., of the corporation. Author¬ 
ity for such disclosure was claimed under Sections 
5, 6 and 9 of the Federal Trade Commission Act, 
and under a specific Senate resolution. The 
American Tobacco Company was a manufacturer 
and seller of tobacco and as such was engaged in 
both interstate and intrastate commerce. The 
Commission claimed the unlimited right of access 
to the corporation’s papers with reference to the 
possible existence of practices in violation of Sec¬ 
tion 5. This is the same right which the Commis¬ 
sion claimed in the Claire Furnace Company case, 
and now claims in this case. 

In the Claire Furnace Company case, supra, 
this Court held that the Federal Trade Commis¬ 
sion Act granted no such power as the one claimed 
by the Commission in that case. We so contend in 
this case. In the American Tobacco Company 
case, supra, the United States Supreme Court so 
held. Mr. Justice Holmes, writing for a unani¬ 
mous court, said: 

“Anyone who respects the spirit as well as 
the letter of the Fourth Amendment would be 
loath to believe that Congress intended to 
authorize one of its subordinate agencies to 
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sweep all our traditions into the fire (Inter- 

U S 447 M 47 Q C f Com J nission vs. Brimson, 154 
U. fc>._447, 479), and to direct fishing exnedi- 

E S Sv P rf e Pap - 6 J S ° n the P°ssib!lity P that 
they may disclose evidence of crime. We do 

otchscuss the question whether it could do so 

if it tried, as nothing short of the most exDlicit 

grefs U Xt7ntnl ind Th U? 5° attribute toCon- 
ne ? . STWSffi revektioif^^rade °secrets* 

Sft.W th , at compliance with the Com¬ 
mission s wholesale demand would cause are 
the least considerations. It is contrary to the 

throuffhafift ° f JU ®? ce allow a se arch 
tmougJi all the respondents records relevmt 

tu™ rr r la ?L in the ,h* that —Sgwis 

turn up. The unwillingness of this Court to 
sustain such a claim is shown in Harriman vs 
Interstate Commerce, 211 U. S. 407 ancUs to 

SSTn fS’ rs 1 r ,he case » f a common 

thf 1S h a dlffere . nt one where the State granting 
Aspect glV6S its Commi ssion power to 

dommpntai^ access given by the statute is to 

but to « S y i enC f~ not t0 a11 documents, 
but to such documents as are evidence. The 

wantn? 68 °*i the law do not allow the party 

order tf eVK % n ^ to f 11 for all documents in 
rder to see if they do not contain it. Some 

giound must be shown for supposing- that the 

documents called for do contain it Formerly 

in equity the ground must be found in admfi 

ed ciw- % a o n o SWe ^ Wi * ram > Discovery, 2d 
ed., Section 293. We assume that the rule to 

be applied here is more liberal but still a 

gioundmust be laid and the ground and the 

demand must be reasonable. Essgee Co vs 

United States, 262 U. S. 151, 156, 157.’’ 



And again he said: 

“We cannot attribute to Congress an intent 
to defy the Fourth Amendment or even to come 
so near to doing so as to raise a serious ques¬ 
tion of constitutional law. United States vs. 
Delaware & Hudson Co., 213 U. S. 366, 408. 
United States vs. Jin Fuey Moy, 241 U. S. 
394, 401. 

In the Claire Furnace Company case, this Court 
pointed out as a fatal objection to the Commission’s 
order the fact that it called not only for papers 
dealing with interstate commerce, but also those 
relating to intrastate matters. The same situa¬ 
tion exists in this present case. The information 
here sought relates almost solely to the intrastate 
business of mining. In the American Tobacco 
Company case the Court pointed to this feature as 
particularly objectional. The Court said: 

“The demand was not only general but ex¬ 
tended to the records and correspondence con¬ 
cerning business done wholly within the State. 
This is made a distinct ground of objection. 
We assume for present purposes that even 
some part of the presumably large mass of 
papers relating only to intrastate business 
may be so connected with charges of unfair 
competition in interstate matters as to be rele¬ 
vant, Stafford vs. Wallace, 258 U. S. 495, 520, 
521, but that possibility does not warrant a 
demand for the whole.” 

It will be noted that in the American Tobacco 
Company case the Commission was acting in pur¬ 
suance of a specific resolution of the Senate direct¬ 
ing the inquiry. The Court, however, disregarded 
that resolution as without authority. The Court 
said: “The Senate resolution may be laid on one 





SK ,e as it is not based on any alleged violation of 

o e +- nt ’' T !' USt ^ cts ’ w *thin the requirements of 
Sectmn 6(d) of the Act. United States vs. Louis¬ 
ville & Nashville R. R. Co., 236 U. S. 318, 329.” 

n .P resent ca se the Commission had not the 
authority of a Senate resolution. It was proceed¬ 
ing upon a resolution of its own. Such a resolu¬ 
tion obviously has not the authority of a Senate 

difficulty 1 ' and Can be Iaid 3Side With eVen less 

In the present case, as in the Claire Furnace 
Company case, the Commission relies greatlv 
upon Goodrich Transit Company vs. 7 C C 1224 

U. S. 194 ). We contend that by engaging in inter 

state commerce a corporation does not subject all 
of its business to Federal supervision, and that the 
regulatory powers of Congress over railroads do 

nf \r e j d i lkeW rr e , t0 mere shi PP ers - The opinion 
of Mr. Justice Holmes in the American Tobacco 

Company case so held. He said: “The mere facts 
of carrying on a commerce not confined within 
State lines and of being organized as a corpora¬ 
tion do not make men’s affairs public, as those of 
a railroad company now may be. Smith vs. Inter¬ 
state Commerce Commission, 245 U S 32 42 ” 

The Court held further that a general subpoena 

ffivIl'T r a \ the P et . ltlons in question would be 
invalid. In his opinion Mr. Justice Holmes said: 

general subpoena in the form of these petitions 

would be bad. Some evidence of the materiality 

° ij PfP e:s demanded must be produced. Hale 

vs. Henkle 201 U. S. 43.” If a subpoena of this 

scope is bad, how much more so is a mere execu- 
tive order! 

tt , re oT eCtfully submit that th e decision of the 
United States Supreme Court in the American 
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Tobacco Company case conclusively supports the 
contentions of the appellee in the present case. 

We take advantage of this opportunity to 
remedy an unintentional oversight in our original 
brief, and herewith print as an appendix, for the 
convenience of the Court, the full text of Sections 
6 and 9 of the Federal Trade Commission Act. 

Respectfully, 

Stephen A. Foster, 

E. Barrett Prettyman, 
Attovneijs for Appellee . 





appendix 


federal trade commission act 

(38 Stat. L. 717) 


Sec. 6. That the commission shall also have 
power— 

(a) To gather and compile information con¬ 
cerning, and to investigate from time to time the 
organization, business, conduct, practices, and 
management of any corporation engaged in com¬ 
merce, excepting banks and common carriers sub¬ 
ject to the Act to regulate commerce, and its rela¬ 
tion to other corporations and to individuals, 
associations, and partnerships. 

(b) To require, by general or special orders, 
corporations engaged in commerce, excepting 
banks and common carriers, subject to the Act to 
regulate commerce, or any class of them, or any of 
them, respectively, to file with the commission in 
such form as the commission may prescribe annual 
or special, or both annual and special, reports or 

in Writ ! ng t0 s P ecific questions, furnish¬ 
ing to the commission such information as it mav 

require as to the organization, business, conduct 
practices, management, and relation to other cor¬ 
porations, partnerships, and individuals of the 
respective corporations filing such reports or 
answers in writing. Such reports and answers 
shall be made under oath, or otherwise, as the 
commission may prescribe, and shall be filed with 
the commission within such reasonable period as 



the commission may prescribe, unless additional 
time be granted in any case by the commission. 

(c) Whenever a final decree has been entered 
against any defendant corporation in any suit 
brought by the United States to prevent and 
restrain any violation of the antitrust Acts, to 
make investigation, upon its own initiative, of the 
manner in which the decree has been or is being 
carried out, and upon the application of the 
Attorney General it shall be its duty to make such 
investigation. It shall transmit to the Attorney 
General a report embodying its findings and rec¬ 
ommendations as a result of any such investiga¬ 
tion, and the report shall be made public in the dis¬ 
cretion of the commission. 

(d) Upon the direction of the President or 
either House of Congress to investigate and report 
the facts relating to any alleged violations of the 

antitrust Acts by any corporation. 

(e) Upon the application of the Attorney Gen¬ 
eral to investigate and make recommendations foi 
the readjustment of the business of any corpora¬ 
tion alleged to be violating the antitrust Acts in 
order that the corporation may thereafter main¬ 
tain its organization, management, and conduct of 

business in accordance with law. 

(f) To make public from time to time such por¬ 
tions of the information obtained by it hereunder, 
except trade secrets and names of customers, as 
it shall deem expedient in the public interest, and 
to make annual and special reports to the Congiess 
and to submit therewith recommendations for 
additional legislation; and to provide for the pub¬ 
lication of its reports and decisions in such form 
and manner as may be best adapted for public in- 
formation and use. 
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(g) From time to time to classify corporations 
and to make rules and regulations for the purpose 
of carrying out the provisions of this Act. 

(h) To investigate, from time to time, trade 
conditions in and with foreign countries where 
associations, combinations, or practices of manu¬ 
facturers, merchants, or traders, or other condi¬ 
tions may affect the foreign trade of the United 
States, and to report to Congress thereon, with 

such recommendations as it deems advisable. 

****** 

Sec. 9. That for the purposes of this Act the 
commission, or its duly authorized agent or agents, 
shall at all reasonable times have access to, for the 
puipose of examination, and the right to copy any 
documentary evidence of any corporation being 
investigated or proceeded against; and the com¬ 
mission shall have power to require by subpoena 
the attendance and testimony of witnesses and the 
production of all such documentary evidence re¬ 
lating to any matter under investigation. Any 
membei of the commission may sign subpoenas, 
and members and examiners of the commission 
may administer oaths and affirmations, examine 
witnesses and receive evidence. 

Such attendance of witnesses and the produc¬ 
tion of such documentary evidence may be re¬ 
quired from any place in the United States, at any 
designated place of hearing. And in case of dis¬ 
obedience to a subpoena the commission may in¬ 
voke the aid of any court of the United States in 
requiring the attendance and testimony of wit¬ 
nesses and the production of documentary 
evidence. 

Any of the district courts of the United States 
within the jurisdiction of which such inquiry is 
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carried on may, in case of contumacy or refusal to 
obey a subpoena issued to any corporation or other 
person, issue an order requiring such corporation 
or other person to appear before the commission, or 
to produce documentary evidence if so ordered, or 
to give evidence touching the matter in question; 
and any failure to obey such order of the court may 
be punished by such court as a contempt thereof. 

Upon the application of the Attorney General of 
the United States, at the request of the commis¬ 
sion, the district courts of the United States shall 
have jurisdiction to issue writs of mandamus 
commanding any person or corporation to comply 
with the provisions of this Act or any order of the 
commission made in pursuance thereof. 

The commission may order testimony to be 
taken by deposition in any proceeding or investi¬ 
gation pending under this Act at any stage of such 
proceeding or investigation. Such depositions 
may be taken before any person designated by the 
commission and having power to administer oaths. 
Such testimony shall be reduced to writing by the 
person taking the deposition, or under his direc¬ 
tion, and shall then be subscribed by the deponent. 
Any person may be compelled to appear and 
depose and to produce documentary evidence in 
the same manner as witnesses may be compelled 
to appear and testify and produce documentary 
evidence before the commission as hereinbefore 
provided. 

Witnesses summoned before the commission 
shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United States, 
and witnesses whose depositions are taken and the 
persons taking the same shall severally be entitled 
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to the same fees as are paid for like services in the 
courts of the United States. 

No person shall be excused from attending and 
testifying or from producing documentary evi¬ 
dence before the commission or in obedience to the 
subpoena of the commission on the ground or for 
the reason that the testimony or evidence, docu¬ 
mentary or otherwise, required of him may tend 
to criminate him or subject him to a penalty or 
forfeiture. But no natural person shall be 
prosecuted or subjected to any penalty or for¬ 
feiture for or on account of any transaction, mat- 
ter.or thing concerning which he may testify or 
produce evidence, documentary or otherwise, ’be¬ 
fore the commission in obedience to a subpoena 
issued by it: Provided, that no natural person so 
testifying shall be exempt from prosecution and 

punishment for perjury committed in so 
testifying. 



